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MORNING SESSION
(9:00am.)
GAIL LEVINE: Good morning. Good
morning, and thank you dl for coming today.
| just want to introduce mysdlf. I'm Gail
Levine. I'm the deputy assistant general counsdl
for policy studies at the Federa Trade
Commission.
Tor Wington stting next to me today
is an economist with the Department of Justice.
And we adso have Bob Bahr from the United States
Petent and Trademark Office.
On behdf of dl three of uswe redly
want to thank you pandists for coming to join us
today to talk about standard setting issuesin
the knowledge based economy. | want to introduce
al of our pandigs briefly this morning.
I'm going to do so very briefly
because | want us to keep to schedule. But when
it'stime for us to open our pand discussion,
I'm going to ask each of our pandliststo say a

just few words about themsalves and their
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standard setting backgrounds so that we have a
context within which to place their comments.

This morning we have with us Professor
Mark Lemley, who has moved. 'Y ou moved on me,

MARK LEMLEY: | figured I'm not
actualy going to block the screen when I'm

giving the presentation.

GAIL LEVINE: That'sfine. Professor
Mark Lemley is going to be giving our morning
PowerPoint presentation to bring al of usup
to speed on standard setting organization
developments. He's a professor of law at Bodt
Hal at the Universty of Cdifornia, Berkeley.

We aso have with us Mike Antdics, a
partner at OMelveny & Myers. Carl Cargill; he's
the director of corporate standards at Sun
Microsystems.

We have Dondd Deutsch, vice president
of sandards, Strategy, and architecture at
Oracle Corporation; Professor Gellhorn at
George Mason University School of Law, who

apologizes, because of some important charitable
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work he's doing, he hasto leave us early today.
But were grateful for the time we have with him
and we're going to make the best use of it
we can.
We dso have with us Peter Grindley,
who is the senior managing economist a LECG
Limited of London. We have dso Amy Marasco, who
Isthe vice presdent and generd counsd of the
American National Standards Ingtitute, ANSI.
We have Richard Rapp, the president
of the National Economic Research Associates,
David Teece, an economist and a professor at the
Haas School of Business at the University of
Cdifornia, Berkdey; and Dennis 'Y ao, who isan
associate professor of business and public policy
and management at The Wharton School, University
of Pennsylvania
Thismorning's agendais going to go
likethis. Were going to have Mark Lemley give
us a presentation of something like 20, 25
minutes that will bring us up-to-date on the

standard setting issues.
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Then we're going to open up to a pand
discusson. And were going to cover three
topics. Thefirst and most -- and the topic
weéll spend the most time on is the question of
disclosure issues.

Around 11:00 well try and teke a
15-minute break. Starting around 11:15 well
come back to talk about challengesto the
selection of a standard, challenges to excluson
from the standard setting organization, then

bresk for lunch.

WEell come back in the afternoon, and
well be talking about -- with a different pandl
about licenang issues in standards activities.
With no further ado, I'd like to introduce Mark
Lemley.

MARK LEMLEY: All right. Wdl, I'm
just going to do lega background which I hopeis
familiar to much of you. And I'm aso going to
say alittle bit aout some studiesthat | have
done of different standard setting organizations.

Y ou can learn everything you need
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to know about the antitrust rules related to
standard setting organizations when you redize
that we don't actualy know what to cdl them.

Sometimes they are standard setting
organizations. Sometimes they are standards
development organizations. Sometimes they are
collective technica organizations. Sometimes
they are consortia.

And it'skind of ironic it ssemsto me
that we can't standardize the definition or even
the terminology for sandard setting which
suggests maybe were in trouble e sewhere.

All right. So some brief background
on antitrust issues that relate to standard
Setting organizations but aren't specificaly
intellectua property issues, and | will run
through these with some haste.

If you asked an antitrust [awyer from
40, 50 years ago or certainly from 80 or 90 years
ago, can | get together in aroom with my
competitors and exchange information about what

products I'm going to make in the future, they'd
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go agpoplectic, right?

The fundamental basis of antitrust law
is hodtile to the idea of competitors getting
together to share information. And a bunch of
early trade association cases took that hostility
quite serioudy, suggesting thet trade
associations themsdves might beillegd
because they facilitate cartels.

Now, it'strue that standard setting
organizations can on occasion be afront for a
catel. They can fadilitate colluson on price,
collusion on innovation in technica aress.

But in fact of course they serve dl sorts of
procompetitive purposes. On the vast mgjority
of occasonsthey are not fronts for cartels.

Nonetheess, there are some modern

cases, notably the Addamax case from the Digtrict

of Massachusetts, that exhibit a hodtility to
standard setting organi zations themsalves so that
the very idea of getting together can in some
circumstances be problematic.

Even in that case ultimately the First
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Circuit does not find an antitrust violation.

And it seemsto me quite properly that antitrust
has largely moved beyond the idea that standard
Setting organizations themsdlves are problematic
except in the most extreme of cases.

A second set of issues has to do with
the standard that is set and its availability to
competitorsin the marketplace. Now, there are
two separate issues here. Do | set a standard

that | make available to everyone? And who can
participate in my standard setting organization?

Excluson of parties from the sandard
Setting organization may conditute a group
boycott. Under the precedent of Northwest
Wholesde Stationers the Court is going to
evauate excluson under the rule of reason.

It s;ems to me that except in
circumstances in which the stlandard setting
organization is going to confer market power it
isunwise to pendize excluson of particular
competitors from a standard setting organization.

Even then closed stlandards might



N

g A W

10
11
12
13
14
15
16
17
18
19
20

21

14

sometimes serve a useful purpose. They may
creste effective competition againg the dominant
player.

If your god isto attack a dominant
player in the marketplace, you may do that most
effectively by excluding that player from
membership in the standard setting organization
for fear that they will dominate or capture the
organization.

Nonetheless, every time you cregte a
standard setting organization that does exclude
asubset of competitors in the marketplace, you
raise your antitrust risks. And antitrust courts
are properly concerned with the circumstancesin
which you're going to leave people out.

A third set of issues with respect to
standard setting organizations has to do with
liability of the organization for setting the
wrong standard.

Now, thisturns out to be by far
the largest category of private antitrust

cases involving standard setting organizations.
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Company A says| went to the standard setting
organization; they should have adopted my
standard; my standard is better; they adopted
company B's standard instead, and that has
excluded me from the marketplace.

Now, antitrust law quite properly

trests thiswith some disdain. This sort of
argument virtually always represents sour grapes
rather than ared threst to competition.

At aminimum it seemsto me before an
agency or somebody else ought to be concerned
with the antitrust consequences of having
selected a standard on the technical merits, you
have to prove that the people who selected the
gandard were in fact your horizontal
competitors.

Certainly if it's Underwriters
Laboratories or somebody with no direct interest
in competition in the areathen there can be no
competitive harm. Y ou have to show market power
in effect, right, that the adoption of the
sandard by the organization actudly influenced
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the marketplace.

| think you have to show intent,
al right, that is that we chose this standard
ddiberately in order to influence the market in
an anticompetitive direction rather than merdly
because we tried unsuccessfully to choose the
right standard.

And findly it ssemsto methat on the
merits you've got to show that objectively the
wrong standard was sel ected.

The upshot of dl of thisisthet this
class of caseswhileit isthe most often brought
in court is also the least often successful, and
it's something that the agencies | think needn't
worry about except in extreme cases.

The one exception to that hasto
do with allegations that a standard setting
organization has been captured, right, that it
has in fact acted unfairly because of abuse of
process within the syssem. Now, some of these
capture cases can be quite extreme.

In the Allied Tube case, for example,
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the allegation was that the defendant captured
the Nationa Fire Protection Association by
recruiting severd hundred new members, flying
them to the organization's meeting, issuing them
walkie-talkies so that it could tell them how to
vote to vote down a particular proposd to allow
polyvinyl conduit to hold dectrica wiring.
And assuming those facts are true as
the Supreme Court finds, that's a pretty good
example of astandard setting organization that
acts not on the merits -- is polyvinyl conduit
actualy safe -- but because it's been captured
by somebody with an interest in banning polyvinyl
conduit from the market.

Somewhat less extreme but il
ggnificant, sandard setting organizations might
in fact congtitute sham groups. Y ou can s&t up
standard setting organizations which are
nomindly neutra but in fact are designed
particularly to promote one standard at the
expense of others.

And one good way to identify thisis
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you can look & the voting rules. Allegations
that voting rules are biased in ways that favor
particular companies are dlegations that the
antitrust agencies ought to take serioudy, not
because they are antitrust violations in and of
themsalves, but because they suggest that the
organization may not be acting as a neutrd
participant and so may not be entitled to the
kind of deference that | suggested that they
ought to receive in the ordinary course of
business.

It's worth noting by the way that
if somebody captures your standard setting
organization the Supreme Court case of Hydrolevel
suggests that not just the capturing party but
the organization itsdf will belidble for
violating the antitrust laws.

So being hijacked, even though in some
sense it makes the standard setting organization
the victim, is not only no defense but may
actudly get you in trouble on antitrust grounds.

Al right.
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So much for the series of issues
which rdate to intellectua property but aren't
directly intellectud property issues. Let's get
to the heart of the matter which isintellectud
property rules set by standard setting
organizations.

Virtudly dl organizations ded with
thisissue in one form or ancther. And the basic
indgght isthat standard setting organizations

need intellectua property not because
intellectud property isabad thing.
Intellectua property isagood thing. But
sometimes theré€'s just too darn much of it.
Wéll, the 175,000 new patents issuing
every year in the United States, to say nothing
of copyrights and other intellectua property
rights, in many indudtries, semiconductors,
telecommunications, you end up with a Situation
in which those intdlectud property rights
overlgp in amassve and potentidly
debilitating way.

If we don't have some mechanism for
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clearing the intellectud property rights owned

by dozens or hundreds of different parties,
nobody's going to be able to make a product that
works with a particular technical standard.

Furthermore, if what you want is
to create an open standard, right, to adopt a
standard that is free for everyone to use, then
at least the ordinary logic of the marketplace
suggests that you need some system, some
mechanism for controlling intellectua property
rights that govern that standard.

Parenthetical cavesat here:

Sometimes ownership of intellectua property can
effectively keep a standard open. The Sun versus
Microsoft case it seemsto meisthe best example
of that.

Standardization preventing forking may
sometimes best be accomplished by not giving up
al intdlectud property rights and letting
people do whatever they want, but by alowing
coordination through the use of intellectua

property rights so long as the person who owns
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the intdlectud property rights then commitsto
make the standard open.

So Sun can say Java mugt have this
character. All right. All Java programs must
look the same only if it hesintellectud
property control over Java.

And if it nonetheless releases Java
and says as long as you comply with our sandards
anybody isfreeto useit, then you have an open

system that's not -- doesn't exist in spite of
intellectua property but in some sense because
of intelectua property.

Wel, one of the things that it seems
to me very important to redize is that sSandard
Setting organizetion rules governing intellectua
property rights actudly vary quite widdly.

What | have doneis surveyed 29
sandard setting organization rulesin the
telecommuni cations and computer areas -- those
industries were not chosen at random for reasons

I'll talk about in aminute -- to see what kinds

of policiesthere were.
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Thefirg thing to understand is that
about a quarter of these organizations had no
policy whatsoever. Seven out of the twenty-nine
had no palicy. One of the twenty-nine
organizations was in the process of developing
apolicy a thetime| sudied it.
So 25 percent of organizations have
no rules with respect to intellectud property.
And no rules effectively means free ownership of
intellectua property. Right? Anybody who owns
an IPright can fully assert it, can assart it
for injunctive relief or for licenses.
Of those that do have apolicy, of
the remaining three-quarters, Sixteen out of the
twenty-one organizations require disclosure; you
must tell usif you have an intdlectud property
of which you are aware.
But interestingly only three of those
Sixteen organizations require any search of the
company's own files to determine whether they
have an intellectud property right so that the

standard for disclosurein most casesis actudly
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alittle bit different.

It'syou must tell us of any
intellectud property rights that you own that
you are thinking of at the moment, that whoever
comes to the standard setting organization and is

familiar with this particular sandard is aware
of and knows might be relevant, right, rather
than you must search your files and find dl
patents which you may later assert.

Seventeen out of twenty-one
organizations that | studied require some form of
licenang. Most commonly that islicenang on
"reasonable and non-discriminatory terms.”
That's two-thirds of the organizations.

But severa of the organizations,
three of the twenty-one | studied, require that
intellectua property ownersfully give up ther
intellectua property rightsin one case or a
least require roydty free compulsory licensing,
S0 that while you may retain your intdlectud
property rights for other purposes you have to

license members of the standard on aroyadlty free
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basis.

It's dso worth noting that about half
of the policies cover only patents. So thereis
asubgtantid variance in whether we are talking
about a patent policy or whether we are talking
about an intellectua property policy. All
right?

Within these issues there's aso
ubgtantia variance in how organizations decide
these cases. So assuming that we have a
disclosure obligation, what isit that | have
to disclose?

One subgtantia issue that comes up
quite regularly iswhether | have to disclose
pending patents because patents take on average
about three years to get through the U.S. PTO,
2.77 to be exact.

The ggnificance of disclosing pending
patents is actually quite substantia because
standards that are being adopted are often going
to be covered not by old patents, but because

they are new technicd innovations are going to
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be covered by applications that haven't yet
meatured into patents.

Nonethdess most of the organizations
that require disclosure require disclosure only
of issued patents, not of pending patents. Two
of the Sixteen organizations require disclosure
of dl patent gpplications.

One organization sayswell require
disclosure of published but not issued patent

gpplications, but not of unpublished
applications.

And one organization interestingly
says you have to disclose your pending
gpplications, but only if you are the proponent
of the standard that is to be adopted, so that
we gpply adifferentid rule depending on your
pogition within the organization.

Thereisdso variance in how
reasonable and non-discriminatory royalty is
determined. While most organizations cdl the
reasonable and non-discriminatory roydty the

touchstone for licenaing, virtualy none of
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them then tell us what a reasonable and
non-discriminatory royaty might turn out to
be in any given case.

A few organizations rather than
requiring reasonable and non-discriminatory
licensng merely request reasonable and
non-discriminatory licensing, presumably making
it optiona for the intelectud property owner
to decide whether or not they want to commit to
license,

That seemsto me arather usdless
approach because if it's optiona, you know, you
effectively don't have apolicy. You ether say
you commit to license on these terms, or you say
you don't commiit to license and you can do
whatever you like.

Saying please license but if you
really don't want to you don't have to doesn't
grike me as particularly useful. A few
organizations do specify ether the termsfor
licensang in a particular case or more commonly

the procedures that will be used to determine
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what a reasonable and non-discriminatory license
looks like.

Included in theseisa British
indtitute which gpplies the very interesting
provison in the British patent act that saysiif

you have a standard setting organization with a
licensing requirement you can go to the British
Patent Office and the British Patent Office will
determine what the reasonable royalty is for you.

Further evidence of diversity in
approaches has to do with the question of who
gets licensed. Virtuadly none of the policies
that | studied specified who is licensed.

Two of the policies do in fact specify
that everyone who wantsto use the standard is
licensed rather than merely other members of the
Sandard setting organization.

| don't think it follows from that
that the other 15 limit their licensing to other
members. Rather it seemsto methat they just
haven't talked about it.

And you would think ordinarily that
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with respect to a standard setting organization
the rule would be that you licensed people who
wanted to use the standard whether or not they
were members of the organization of membership.
A few organizations try to discourage
ownership of intellectua property without
forbidding it outright either through the kind of
policy statement that | mentioned earlier saying,
well, please don't own intellectua property,
or please license it on reasonable and
non-discriminatory terms or through different
policies.
So one group will rethink the
selection of astandard if it turns out that that
sandard is governed by an intellectua property
right. Now, that expresdy doesit. My senseis
that a bunch of other groups might informaly
rethink selection of astandard if they find an
[P right that they didn't know of.
But this group requires officid
reconsderation. Another group requires

supermaority approval. It takes 50 percent of
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the votes to approve a standard, and it takes
75 percent, amgority, to approve a standard
covered by a patent.

| would be alot happier if | thought
that this diversty reflected hedthy competition
in the market in which standards organizations of
some sorts put themselves in one category and
standards organizations of other sorts put
themselves in another category. But | can't find
any indication thet this divergity isin fact
thought ouit.

Firgt off it sseemsto metherules are
often set ad hoc, or they are set in response to
aspecific issue so that if you are a stlandard
Setting organization that doesn't have a policy
and an IP issue comes up, you may then adopt
apolicy which reacts specificdly to the
intellectud property issue that came up in your
case, rather than because you looked forward and
saw what other issues might arise.

Asfar asl cantdl, lavyersare

not normally involved in drafting the policies.
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And certainly lawyers from the various member
companies arerdatively rarely involved in
reviewing those policies and deciding what
satements will be signed.

Instead the task fals to engineers,
who are notorioudy indifferent to patent rights.
And an engineer who wants his standard adopted by
agandard setting organization islikely to Sign
away rights even if the company or the company's
legd department might not particularly have
wanted him to do so because the engineer thinks
the standard isimportant and the patents are a
nuisance.

Furthermore, because there
is such diversity and because so many
companies especidly in the computer and the
telecommunications areas participate in SO many
different organizations with a different set of
rules, getting yourself informed about what it
isthat you actualy commit yoursdf to by
participating in a standard setting organization

isnot atrivia task.



N

g A W

10
11

13
14
15
16
17
18
19
20
21

22

31

Y ou cannot know very effectively what
price you're going to have to pay because the
reasonable and non-discriminatory license
sandard is pretty vague. Y ou could conceivably
learn about dl of the policies and how they
interact with each other. But my senseisthat
not everybody does so.

| ds0 can't find any indication that
the rules vary in a systematic way by the type of
group you are involved in so that large standard
Setting groups that apply across industries have
one set of rules, smal standard setting groups

have another set of rules, and ad hoc consortia
formed around a particular standard have athird
et of rules.

In fact it ssems to me that the rules
are across the board without regard to the type
of company. Theresult iswhat | call akind of
messy private ordering. It's commonplace that
you shouldn't watch sausages and legidation
being made.

But from the perspective of an
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economigt at least, it may also be the case that
you shouldn't particularly watch standard setting
organization intellectud property rules being
made very closdy either.

These ruleswhilein one sense are the
operation of the marketplace, they are subject to
limitations. They are subject to information
problems. They are subject to the vagaries of
individuds and of individud differences

All right. What does this mean for
antitrust law? Wadll, I'm just going to introduce
the issues we will tak about this morning and
this afternoon.

Thefirst issue has to do with
antitrugt liability for failing to comply with
disclosure and licenang rules. A number of
cases have set the parameters of this.

Theln Re: Ddl Computer case that
the FTC brought in 1995 woke everyone up with
respect to the possibility that you might in fact
get yoursdlf in antitrust trouble by decelving a

standard setting organization and engendered
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greet fights as to whether or not that was what
Dell had done.

More recently the Rambus versus
Infineon case, while ultimately decided on fraud
rather than antitrust grounds, presented the
issue rather starkly of aleged efforts by Rambus
to capture a standard setting organization by
going to the meeting and drafting patent
applications specificaly to cover the standard.

FTC invedtigations according to news
reports are ongoing, and | will not say any more
about that because there are people in the room
who must know more about it than |. Well talk
about issues relating to when disclosure is
problematic.

It seems to me market power and effect
are relevant, that intent or at least knowledge
that you are willfully faling to discloseis
relevant. Although from what | can see from my
practice experience, willful or at least reckless
falureto disclose intdllectud property rights

issurpriSngly common.
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In anumber of cases |'ve seen
faluresto disclose in which the person who is
in the meeting who proposes the stlandard and who
says, oh, no, we don't have any intellectud
property rightsin the sandard isaso the
person in whose name the patent is issued, making
it difficult to daim that | had no ideathere
was an intdlectud property right when it was my
invention.

The second issue in what we're going
to talk about this afternoon has to do with the
flip side, right, not ligbility of individud
companies for failing to follow the rules, but
the potentia of ligbility of standard setting
organizations themsdves for setting the rules.

The government has on a couple of
occasions gone after standards groups that
required licensing of intellectua property on
terms the government considered unfair. One of
these was the European Telecommunications
Standards Ingtitute. The other was an FTC case

back in 1985.
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Thereisaset of rules dedling with
buyers cartels that can be applied in the
licensing context to suggest that you cannot as
a standards group collectively bargain with
intellectual property owners.

So if you adopt a standard, an IP
owner from outside the group comes and says |
have a patent and I'm going to sue you al,
collectively refusing to license except on terms
we dl agreeto, it looks like abuyers cartel
or in this case more properly alicensee cartel.

Smilarly while joint defense
agreements are okay in such circumstances,
companies must -- and standards organizations
must be very careful about sharing settlement
authority because that too moves acrosstheline
from information sharing and cost reduction into
actudly colluding to reduce the license price.

Wédl, inthelagt -- let me give you
30 seconds on implications for antitrust and what

| think the policies ought to be here. 1t seems

to me standard setting organization intellectua
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property rules on balance are procompetitive.
They're good things. They serveto clear patent
thickets.

And | think it's Sgnificant that

they exigt primarily in industries in which

it looks like patent hold-up is the biggest

problem. You seealot of standards development
organizations in computers, in semiconductors, in
telecommunications industry. You seerddively
few organizations in pharmaceuticas, in
biotechnology, and so forth.

And | think that's not accidental.
Standards devel opment organization intellectua
property rules can get rid of hold-up problems by
eiminating the possibility of injunctive relief
that a number of different intellectuad property
owners could hold over the standard, threstening
it.

Furthermore, reasonable and
non-discriminatory licensing rules seem to be the
best of dl possible worlds because they clear

the hold-up problem. It can't prevent the
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standard being adopted, but they ill permit
patentees to earn value, to earn revenue for
their patents.

o rather than saying intdllectud
property has no value and therefore perhaps
discouraging innovation, we pay but we pay only a
reasonable royalty. If I'm right about this,
then it seemsto me agencies need to focus on
abuse of the standard setting process rather than
on attacking the process itself.

The standard setting organizations
ought generdly to be immune from antitrust
scrutiny except in extreme cases. And the
agencies ought to focus their attention on
conduct by companies that underminesthis
procompetitive value of the standard setting

process.

Findly it dso seemsto me that the
variance that 1've talked about between policies
matters. Some standard setting organization
rules are better than others with respect to

antitrugt lihility.
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In particular if you have a standard
Setting organizetion rule that compels licensing
of patents that amember owns whether or not they
disclose them, then therisk of drategic
non-disclosure in order to capture an
organization is subgtantialy reduced.

There is not much reason to
drategicdly non-disclose if | am committing
myself to license a patent whether or not |
discloseit. Furthermore, if the agencies are to
go after strategic non-disclosure, it is
important to look at the context of the
particular organization.

Wheat did that organization require?
Some don't require disclosure at al. Some don't
require any search so that lack of knowledgeisa
very red requiremen.

And in deciding whether or not conduct
was problematic under the antitrust laws, that
variance, those differences from organization to
organization it seems to me have to be taken into

account. It's9:30 and I'll stop.
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GAIL LEVINE: Beautifully done.
Thank you very much, Professor Lemley. A bit of
background on the task he's done for usthis
morning. We asked Professor Lemley to cover an
impossibly broad array of legd issuesin an
impossibly short amount of time and you managed
to do it magnificently.

MARK LEMLEY: Youcantdl mel tak

fast.

GAIL LEVINE: It'sagood thing you
can. Thank you very much. And | want to delve
into the issues raised but take care of a couple
of housekeeping mattersfirs. Yes wewill have
ar conditioning soon. It'sonitsway. DOJis
dready working on it right now.

The pendty for getting air
conditioning though for our pandistsis going
to be we have to talk louder becauseit's very
noisy. So when it comes we will try to spesk
even that much more loudly.

A couple of security concerns for

the morning: If you want to leave the room this
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morning and use the tlephones or fadilitiesin

the back, someone will bein the back of the room
to escort you and help you find your way back
into the room as well.

And a couple of housekeeping matters
for our pandiststoday: Tor and | and Bob are
going to be throwing out questions for particular
members and for the whole pandl.

If you are interested in answering a

question, turn your name tent like this, and
well do our best to find your name tent turned
up and then cdl on you.

When you ready to speak, go ahead and
speak into the mike. Don't be darmed if the
mike isn't working immediately. It takesthe AV
guys in the back just a second to dide up your
mike and make sure it'sworking. So just forge
ahead. And now back to the substance of our
pand.

As Professor Lemley noted, standard
Setting organizations can be a tremendous engine

of efficiencies and terribly procompetitive. But
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in certain circumstances when members patented
technology is incorporated into the sandard that
the standard setting organization chooses, this
has occasiondly led to questions about
disclosure obligations.
Isthis an antitrust problem? And
if itis, isthere something we should be doing
about it? That's our question for the first part
of themorning. The answers to those questions
depend in part on the costs and the benefits of
standard setting rules. And | thought we would
open with the questions about that. Tor?

TOR WINSTON: Yes. Just to sort of

lay some ground work here so we know what were

talking about in the economic environment, wed
liketo just spend alittle bit of time talking
about why standard setting organizations have the
disclosure rules and what sort of costs and
benefits derive from those.

And so | think severd people might
have some comments on that. 1'd like to throw

out aquestion to Mike Antalics. Just based on
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your experience if you can, just tdl us alittle
more about why you have found disclosure rules
are important.

And then maybe we can throw that out
more broadly and talk about just under what
conditionsis disclosure going to be important.
Weve seen that not dl standard setting
organizations actualy have disclosure
requirements.

MICHAEL ANTALICS: Sure. Wdll, |
guess probably the fundamental reason that drives
most disclosure rulesis that people want to make
informed decisons. If they know thet thereis
intellectua property that's out there, they can
make an informed decision in the standard setting
process.

Isit worth it to incorporate this
into the process? It'sreally designed to avoid
the hold-up situation where they creete a
gandard without knowing that thereis
intellectua property incorporated into it.

The standard becomes used by everybody
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in the industry and vauable, just by virtue of
the standardization process perhaps more vauable
even though the patent at issue may not have that
intringc vaue. The vaueisthat it hasbeen
incorporated into something that has been adopted
by an entire industry.

So the idea behind disclosure is thet
if the participants and the standard setting body
know up front what intellectua property is out
there they can decideisit worth it; can we go
to, you know, the next best choice.

And perhgpsit givesthem alittle bit
of leverage in bargaining for alicense fee if
they know up front maybe thisis the best choice,
but we can go to a second best choice if you're
not going to be reasonable in terms of licensing.
That's the perception by organizations that have
disclosurerules.

Probably the types of areas where it
might be useful, you'll probably get as many
answers there as you have standard setting

organizations. But one that comes to mind for
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there are likdly to be multiple equaly vauable
ways of doing something.

Y ou know, you're trying to figure out
the two prongs on the plug. How far should they
be gpart? Haf an inch gpart or should it be
five-eighths of aninch?

And it probably doesn't much matter,
and companies can do it either way. You might as
well pick the way that has zero cogt, that isn't
protected by intellectual property.

So | think that's the rationae behind
organizations that require disclosure. It
certainly has costs associated with it that we
can get to later that have to be balanced out if
you're going to have the type of disclosure
policy that some organizetions have at the
extreme where they require early disclosures.

DENNISYAO: Thisisaquestion as
opposed to | guess an informed comment. One
thing that | wondered about is whether the

standard setting organizations will sometimes do
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their own search rather than rely on the
individud firms.

Thereason | ask that isif the
standard setting organization doesn't encompass
dl of the rlevant firms, then it would bein
their interest to find out whether or not there
was some intellectua property that could present
them problems.

Furthermore, this gets around
partidly the issue of afirm deciding to not
tell because it has some strategic reason not to
tell. Sothefirg question | guessis. Do they
do their own?

And second, if they don't, actually
how big is the difference or the advantage of
having the firm with the intdlectua property do
the search versus someone else, some, let's say,

more objective, independent group. Thanks.

TOR WINSTON: Does somebody want to

respond directly to that?
MARK LEMLEY: Of the organizations

| studied, only one actudly did its own search.
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The rule was that the company tried to do a
search and submit a search itsdlf and the
organization would do its own search.

Obvioudy if you want to cover pending
gpplications rather than merely issued patentsiit
won't be terribly helpful to have an outside firm
do the seerch. Theingde firm will do the
search. They are the ones who define thelr own
applications. The other factor is an unfortunate
strategic consequence of the patent rules.

And that isit's hard to do a search
that is limited to members of the standard
Setting organization who may have areedy
committed to license on reasonable and
non-discriminatory terms.

So if you do a patent search and you
find patents for outsders, you put yourself on
notice that those patents exi<t, and you will be
lidble for willful infringement if it turns out
you adopt a standard that uses those patents.

And so anumber of companies actualy

try very hard to avoid doing patent searches a
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al because they don't want to learn anything
that might alarm them.

RICHARD RAPP: | had areaction first
to the question that was put to Mike and then to
aphrasethat | thought useful in your answer.

In considering the question of where
disclosure matters, my sort of off-the-cuff sense
Is that where compatibility requirements are
highest the stakes are highest in terms of the
vaue of sandard setting and the activities of
standard setting organizations.

But then there was that felicitous
phrase multiple equaly vauable ways of solving
the problem, which is| think a happy thing to
focus on because it points to the circumstance
where -- to an individud intdlectud property
holder where standard setting makes the most
difference to the value of that patent, let us
sy .

The obsarvation that I'm making is
this. If you are the owner of one of therights

to one of those many equaly vauable ways, then
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it is the standard setting process that will
reduce the subdtitution, possibly eiminate the
subgtitutes, and eevate your technology to the
most vauable.

If you are the possessor of some
kind of blockbuster technology that has few
subgtitutes in the marketplace, then the role of
de jure sandard setting is somewhat lessthan in
the former circumstance.

PETER GRINDLEY: I'd like to make just
agenerd point. Maybethisisthetimeto make
it right at the beginning. The whole question
of IPisnot just aprivate gain between
participating firms.

We should keep in mind that the
purpose of the standards organizationsisto
provide standards that are going to be eventualy
used in products that are going to be accepted in
the market.

S0 behind dl thisyou have to
think -- just keep in mind as we are discussing

the private rent dlocations, et cetera, that the



N

g A W

10
11
12
13
14
15
16
17
18
19
20
21

22

49

standard has to be accepted by the market.

So keep in mind that issues such as
uncertainty, price of the products that are going
to be using the standards, the uncertainty
surrounding whether the standard is going to be
accepted, should be in the back of our mindsto
think whether disclosure affects issues such as
the uncertainty in the consumer's mind about
whether the standard is actualy going to be

accepted or going to be successtul.
| have many other comments about
ex ante, ex post value of IP. Maybewell get to

that later on.

AMY MARASCO: Thank you. | would just

like to comment that one thing that | think makes

this discusson alittle more difficult is thet

the U.S. system is so diverse and so distributed.
And | think that there's nobody that

would say informed decisons are not a good thing

or that the abuse of the standard setting process

is something that should occur. | think

everybody agrees that that needs to be avoided
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at dl codts.

However, there are so many factors
that go into what is an appropriate policy for
any particular tandard setting activity, because
it'sthis great diversty withinthe U.S,
gandardization system that | think it'sa
grength.

It encourages innovation, enhances
competition. It'smarket driven. And | think

it's proved successful not only inthe U.S.
market but when U.S. interests go and competein
the international market. It'simportant to
remember that as well because the U.S. isvery
intellectua property rich.

And very often other regions of the
world seek to impose patent policies that would
say, well, you have to disclose or you're going
to lose your rightsto either seek any royadties
other than very minimd royalties.

And that putsthe U.S. then a a
disadvantage. So | think we need to be careful

what we come out with as generd principlesin
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the U.S. because we wouldn't want to disadvantage
U.S. interests when they participate in the more
internationa standard setting activities.

Basicdly when it comes down to
determining what is an appropriate policy for any
particular sandard setting activity, you redly
have to look at awhole complex list of factors.

Y ou have to look at the objective of
the standard setting activity. Who arethe

participants? What is the process of the
standard setting activity? Isit the forma
process? Isit asmaller, more specia interest
group? What are the resources and abilities of
the standard setting body itself?

Many standards developers don't have
the resources or abilities to conduct patent
searches, nor would they want to because they
fed their job isto help the experts, the
technica experts Sitting a the table come up
with the best technical solution to any
particular standardsissue or project and that

they don't want to get involved in the commercia
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issues or determining patents because that isa
very legdidic question.

And also patent searches are imperfect
and that leads to again more issues that can come
up as part of the process. So clearly the ANS|
position is the sysem not one szefitsal.

And wethink that's great. And we
obvioudy think the ANSI sysemisgrest. But we
recognize that there is aneed for diversity and
that the ANSI system is not the only way.

For each standards activity they have
to look at the sector, the technological issues
at stake, the participants, the effect on
consumers, the ability of the standard setting
body, and come out with what isthe right policy
for that particular activity.

The other thing to remember -- and
this has dready come up. The policy doesn't
affect the non-participants.

So sometimesiif you have apalicy that
might mandate disclosure and then you say, well,

then the technica committee can work around
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thet, well if they work around it they could bump
into the IP of somebody who is not at the table.

So again it'sredly hard to come up

with something that's going to solve every
particular problem. And one thing we have
probably noticed iswe don't see that there are
alot of problems out there.

If you look at the number of times

that people have shouted patent abuse and you

look at the total of the thousands and thousands
of standard setting projects that are underway at
any given time, we would say thet dl of the
legal remedies that are out there are used when

somebody alegedly does abuse the standard
Setting process.

And competitors certainly are not
hesitant or shy to take somebody to court if they
fed that something isbeing abused. And
certainly aso the enforcement agencies are
there. And | think people are very aware
of that.

And certainly thet goesinto the
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it going to orchedtrate its participation. So
basicdly | think it's just avery complex issue
and that there is no one szefitsdl solution.
Thank you.

GAIL LEVINE: Onthat notel think
we're sarting to hear quite properly about
some of the important costs to participating in
sandard setting organizations in particular as
those standard setting activities cross nationa

borders.

We started out this conversation
talking about benefits and now costs are coming
into the picture. On that note, Carl, can | ask
you -- your name tent is dready up, so | figure
you arefar game.

CARL CARGILL: On second thought --

GAIL LEVINE: Canyou gart? Canyou

tell us about some of those costs? We have heard

alot, for example, about disclosure rules that
require searches aswell. What would that mean

as apractica matter?
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CARL CARGILL: There are severd
things. It spinsoff on that. Taking from a
previous speaker or previous question the idea of
knowing up front, thereis nothing in most of the
rules -- and I'd ask Mark to correct meif I'm
wrong -- it sayswhere you have to disclose. It
says you should disclose.
And in some of the organizations I'm
familiar with it's like 30 days before last cdll
or before the standard is published.
And that's an interesting point
because if you spend ayear and ahdf cresting a
standard and at the very last or after Starting
implementation someone assarts in the group under
the rules which are right now accepted, 1've just
wasted ayear and ahdf's worth of work or the
committee has wasted a year and a haf's worth
of work.
Thefirg thing is adegree of
uncertainty because you don't know when you have
to cdl. That isone of the big sumbling blocks

we haveright now. So that's one of the first
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codsisalack of knowledge of exactly when and
how you game the system to make that happen.

GAIL LEVINE: Let me ask you about
that. With the year and a hdf that's been
wasted, isthat ayear and a hdf that won't be
repeated?

CARL CARGILL: It'snon-recoverable.

GAIL LEVINE: Cetainly it's
non-recoverable. But once you bump into a
patent, will the group go back to the drawing
board and take another year and a half?

CARL CARGILL: It will attempt to
seeif it can find away -- if it is essentiad
technology, it will seeif it can work around
that essentia technology. In other words, how
clever can the engineersin the group be to
design around that.

And if it's absolutely blocking
essentid technology, you then have achoice.

Y ou either don't make the standard or you accede
to the -- | don't want to say blackmail, but

that's sort of what | would assume it sort of
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tends to bein that environment.

Onthe search role, in ahigh-tech
industry werre dl high-tech companies. When we
do asearch on aname, for a product name, we
gpend bazillions of dollars -- or lots of money |
suppose is probably a more coherent phrase -- to
find aname that we can in fact use or protect or
something like that.

Wedll have big databases. We aredl
reasonably sophigticated. In the past, maybe not
0. Butitisnot thet hard to envison within
the next few years most large companies having
their own database of patents.

| mean it would belogicd if in fact
we believe the statement made by lawyers -- and
| undergtand this audience is prejudiced that
way -- that IP is absolutely essentia to the
corporation.

Why aren't wefiling it in aplace
people can accessit? | send engineers out right
now. And the engineers, yeah, they will give

stuff away. But it'snot deliberate. Most of
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them have a good idea of what they can and can't
get away with.

But it's when they can't find out what

they are doing that becomes a problem because
thereisno crosstak. Wefile patents at Sun.
Wefile patents, and we do this extensively. But
we're aso building our own databases.

It's something that you would expect a
big company or competent company to do. Asyou
get intellectud property, if it's corporate
vaue, how do you vaue if you don't know that
you have it for only asmall group of people?
How does an accounting firm value it?

So you have to have the database to
know whereit is. That'sthe other thing. And
there's dso within the standardization process,
one of the benefits, cost/bendfit andlyssis, if
you in fact have your technology accepted asa
standard you have tremendous competitive
advantage rendered by that because you are the
first mover, you are the most competent.

And from aroyalty free point of view
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because | tend to advocate roydty free, if you
in fact have your technology accepted and you're
the best implementer of it, and then the ability
to charge other people to use the technology
that's yours and the best implementer, it seems
to be dightly unfair over the long term.

And it seemsto be a double whammy
especidly if therés a smdl competitor.
Because if youre asmall competitor and you're
doing abusiness plan, the only gap you haveis
what's reasonable and non-disciminatory.

Imagine walking into a manager and
saying this plan's complete except for this
little space here that says reasonable and
non-discriminatory from our biggest major
competitor, and | have no ideawhat thet is
because we haven't negotiated because it's
gill blind.
It's hard to do a business plan with

that much missing. So those are some of the
issues. | mean cost issues, yeah. It costisusa

lot to track. It costsusalot to play.



N

g A W

10
11
12
13
14
15
16
17
18
19
20
21

22

60

The benefits from standards we
believe -- athough | don't believe theres any
honest to God proof of this. The benefits from
standards outweigh the codts. It's a matter
of faith. And so far I'vetold thisto my
management, and that's why we've had a good
career. But we assumethat's true.

Thereisno proof of that that I've
found in the last 20 years of looking for both

academic and practicd research. We assume
therésavalidity there. So costsare
extensive. The benefits as far as we know
right now outweigh those costs.

GAIL LEVINE: Let meseeif | can get
the view from Oracle on those same questions, the
costs and benefits not of just standard setting
organizations, but of the disclosure rules.

DONALD DEUTSCH: | think Mr. Antalics
pointed out at the beginning that we are deding
with areduction of risk for the participantsin
the process. | think Carl Cargill just pointed

out that on the other sde for the contributor of
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the IP that thereis afear of substantia cost
of having to determine whether to disclose.

But there is dso avery subgtantia
potentia benefit that we get together in
standards organizations for the purpose of
defining things that hopefully will be accepted
in the marketplace.

Because if they aren't, we have wasted
our time. Soif someones IPisanointed by the
standards process, then that I1P has been greatly
increased in value.

Now, on the cost sde from the point
of view of the participant thereisarisk
because, gee, as Carl points out, I'm not very
enthusiagtic about sending my engineersto the
table to assst a competitor to greatly increase
the vaue of ther intellectua property without
knowing what it's going to cost mein the end.

| think the new thing | can add to
thisequation isthat -- well, two new things|I'd
like to put on thetable. Firg of dl, the

concept of disclosureis not binding. You
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disclose or you don't disclose.

| think you haveto look & a
continuum of participants in the sandards
process. At one end of the continuum isthe
direct primary contributor of intellectua
property to aprocess. Nexttothat isa
secondary contributor.

But possibly it wasnt, you know,
their spec that Started -- that they bring
something dseto thetable. Still next is
someone who is é the table who is an active
discussant who doesn't actualy bring anything
that they own to the table.

Stll further dong the continuum is
the passive member of the organization. Theré€s
many standards organizations that have multiple
Sandardization activities. My organization, for
instance, is a member of W3C. But we are not on
al of the working groups of W3C.

We participatein ANS| technical
committees but not al the technical committees.

So there are members who are not at the table for
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the specific activity.

And then findly as has been correctly
pointed out by Amy Marasco, there's nothing you
can do about the third-party risk of the person
who's not even amember of the organization. So
you have these extremes. non-member on one
extreme, direct contributor of intellectud
property on the other.

Itisour belief thet by limiting the

scope of the disclosure burden to the contributor
end of the continuum you reduce the cost of
disclosure.

And consequently and | guessthe
second idea I'd like to put on the table, so
now we have people evauating the risk to
participate. Do | want to be at the table? Do
| want to help my competitor anoint their
technology againgt a disclosure burden?

And frankly | absolutdly agree with
ANSI's position. We are dealing with very
diverse organizations, very diverse objectives.

And | think we have amost a classic marketplace
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Y ou weigh the cost. The organization
stsitsrules appropriately. And if they do it
incorrectly, then the IP holders won't come to
the table because of too much cost or the other
people won't come to the table because of too
much risk. So consequently that's the way |
seeit.

TOR WINSTON: I'd like to continue
this discusson for alittle while longer. |
think you said it very nicdly in terms of too

much cost or too much risk. And so maybe other
people can address those issues as well.

DAVID TEECE: Let mejust say afew

words here. | think this disclosure issueis one

of those that the deeper you dig the more complex

it gets. On its face disclosure sounds great.

It sort of resonates with our accepted notions

that consumers with more information make better

choices.
And it resonates with our notion of

labeling is good for consumer choice, et cetera,
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et cetera. But then asyou hear from the
discussions on this pandl, as you dtart to open
up the issue a number of things of great
complexity start to emerge.

Okay, what should you disclose?

Who should disclose it, the company or the
individua? Should you be disclosing patents
before they are issued? Should there be aburden
to disclose proprietary confidentid information?
These are extraordinary dippery issues, and
thereis no easy answer.

And in fact asaresult you seethat
different tandards organizations have different
policies. | think there are some common themes
though or some common economic points that |
think can be made.

Oneisthat perhaps the most important
thing is there are many different types of
disclosure rules that are acceptable. But
clarity is of utmost importance. In other words,
standard setting organizations should at least be

clear what their rules are.
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Then companies can decide whether they
want to participate or whether they don't want to
participate. So point oneisyou need clarity.
Point two, the agenciesin looking at these
issues should recognize that in generd standard
Setting organizations are populated by users and
not by intellectua property owners.

So therésinherent bias. Bias may
be the wrong word. But thereis a greater

representation of users than there are producers
of 1P because that is the nature of our economy.
There are more users than producers.

Soif you are trying to balance the
interests of intellectua property owners and
users, it is not going to come out of amgority
vote of any standard setting organi zation.

Secondly, | think it's very important
that we not get this problem out of perspective,
a least from an economic point of view. The
real costs associated with paying alicense fee,
or the private cogts, are different from the

socid costs. The socid costs are redlly quite
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low. Thisisatransfer payment.

Therésalot of discusson about
the fact that, gee, isn't it bad if you end up
anointing a sandard and someone has to pay a
royaty. Thisisnot ared resource that gets
chewed up. It's apayment from one party to
another.

And from an economic point of view the
costs associated with that are alot less than
the costs associated with chewing up actud red
resources. And in none of the debate around
sandard setting have | seen any mention of that.

And to me as an economist it says
that, well, gee, let'skeep thisthing in
perspective. The payment of aroyalty is not the
wasting of resources. There may be some small
distortion there.

But it's not the wasting of resources
asit would be, for instance, if astandard is
not adopted when it could have been adopted and a
market doesn't come into existence when it might

otherwise have come into existence.
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So aswe go down the road of thinking
about layering on, you know, enforcement on top
of exiging rules and so forth and burdening the
process, we have to stand back and say what's the
dynamic context here. The dynamic context iswe
need standards because we want markets to emerge
S0 competition can emerge.

And my advice to the extent there
isanyone ligening hereis take the dynamic
viewpoint which is not how do we fix the problem
down the road, but how do we make sure that in
fact the standard processis not overburdened
with antitrust layered on top of the rules that
the standard setting organizations themsdlves

may adopt.

So the bottom line hereis one | think
which favors clarity and which recognizes as
everyone herel think issaying | think. There
isnot aone szefitsal rule that can be
created which unfortunately makesit hard and
difficult for the agencies.

Because if it's not aonce sze fits
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al world, then what do we do about antitrust?
The answer is probably little.

GAIL LEVINE: | wonder if we could
take the comments from Professor Gellhorn and
from Mike Antdics on the question of the costs
and benefits of disclosure rules, with grest
apology to this side of the table; not because |
want to close the discussion.

Infact | want to reopen it, but with
aghort sort of substantive bresk so that we can
spend some time talking about the market power
questions that underlie dl of this Suff. After
we talk about market power, we are going to come
right back to this discussion with adightly
different tack. Go ahead.

ERNEST GELLHORN: | guess| bring
a perspective of some skepticism and maybe
hodtility to the consensus standard approach that
has generated such enthusasm here. One
satement, for example, that was made: Well,
there are not lawsuits being brought here or at

least very few; o it obvioudy must be working.



N

g A W

10
11

13
14
15
16
17
18
19
20

21

70

It reminds me of the story of aman
in Centrd Park who was laying out alarge
contraption. Somebody comes by and says what
areyou doing? Wadll, itsmy tiger gun. The
responseis, well, there are no tigersin Central
Park, to which his answer is, see, it'sworking.

And | think that has some resonance
here. Thefact that there aren't alot of
lawsuits doesn't tell us an awful lot onits
face. Likewise | would suggest in fact that
there are underlying problems here that are
ggnificant.

And they go to the basic problem of
standard setting and that in the intellectua
property context theissue isjust exacerbated
because you have the problems of network effects
and exclusonary power with the utilization of
patents of course.

And that is, for example, if you
travel in Europe, particularly Germany today
where they're rebuilding their highway system to
an incredible degree, you will see highway
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drainage pipeisdl plagtic. That'sdl youll
see. You go to the United States; it's virtudly
al concrete.

Why? Because there's astandard. And
the effort to introduce polyethylene pipe in the
United States has been very retarded because of
in my view voluntary consensus Sandards. The
same thing istrue, for example, of plagtic
conduit versus sted conduit for wiring.

Here you had -- aso the unions wanted
to preserve their work opportunities. But what
happens in my view often under the voluntary
consensus standard processis that the system is
itself set up to be gamed. It requires usudly
not just amgority but a supermgority.

Industry members participate. They
have votes. They may not have more than haf the
votes. But if it takes a supermgority, you can
block it. They frequently are members of
committees, indeed chairmen of the committees.

And those who control the agendaasa

former law school dean | can assure you control
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the process. And | think those are questions
that need to be looked at.
| mean Bob Bork's book on the
antitrust paradox points out that predation
through government processin his chapter 18 is
perhaps one of the mogt efficient and effective
ones.
And of course the fact thet the
standards are then frequently incorporated into
government codes raises in my view the additiona
stumbling block of antitrust enforcement. So I'm
not as skeptica, for example, David, asyou are
of the use of antitrust here though it too can be
abused.

MICHAEL ANTALICS: On theissue of
cost | just wanted to note that. | mean we do
have potential costs on multiple levels here. |
mean it's not just the cost of doing a patent
search and it's not even just one patent search.

It may be multiple patent searches
throughout the standardization process that would

have to be undertaken as technology -- asthe
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standard evolves and as the patent or the patent
goplication is evalving.

Y ou have that significant cost. You
aso have the cost which David mentioned. It's
going to dow down the process. So you could
have good products that are delayed coming to
market if this whole processis taking longer.

And then findly there's yet another
cost which isthat if you have mandatory

disclosure there are going to be some companies
that don't want to take that risk. And they're
just not going to participate.

So whatever they might have had to
contribute to the processis going to be lost.
And in that regard I'm just wondering in response
to some of Ernie's questions. And we can talk
about this alittle bit more as we go.

At the end of the day aren't we going
to conclude that among standard organizations
therésahit of amarket based test right now?
Y ou have some that require disclosure for

companies that think that that's important.
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It seems that most companies or most
standards organizations don't require disclosure.
And for some reason they seem to be, you know,
the dominant technique of standard setting, the
dominant format today.

And | wonder if people don't just
choose the standard setting organization that
best suitstheir needs and if we don't get the
optimal result through competition among

standardization procedures.

GAIL LEVINE: | want to hold that very
interesting and provocative thought -- and | know
you have aresponse to it -- so that we can talk
about those market power questions. But were
going to come right back to it after we tak
about market power for a moment.

TOR WINSTON: Because we are kind of
talking about thisin the antitrust context, we
want to talk alittle bit about market power.

And | wanted to get an operationd definition for
that so that we are al talking about the same

thing up here when we say market power.
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definition that'sin the I P guiddines which
isthe ability to profitably maintain prices

above or output below competitive levelsfor

g A W

aggnificant period of time.

6 So just 0 it's-- we have sort of a

7 basetowork from there. And | think there area

8 lot of interesting issues here. One thing that

9 alot of people have talked about is does the

10 standard setting organization create market

11 power.

12 And s0if | could just open it up to

13 redlly anybody who would like to respond to an

14  issuelikethat in terms of -- and maybe when a

15 sandard may convey market power.

16 MARK LEMLEY: It ssemsto methereare
17 threecases. Inone set of cases an intellectual

18 property right confers market power because there
19 isno effective subgtitute for thet intellectua

20 property right.

21 In that case it doesn't seem to me

22 what the standard setting organization does
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maiters very much. | have an intellectud
property right. | can assertit. You can't

get around it. The adoption of a standard or
non-adoption of a standard doesn't affect the
market.

On the opposite extreme you have cases
in which there are subgtitutes for standards,
right, so that my group may adopt a standard but
there are plenty of other substitutes, and those

subgtitutes compete.

In those cases even influencing
adoption of a standard by a particular group
doesn't strike me as problematic from an
antitrust perspective because it's unlikely to
raise costs.

It's the middle group of casesin
which an intellectud property right thet | have
would ordinarily compete with other subgtitutes
but in which | can influence the market by
securing its adoption in a standard setting
organization.

When | actualy get more power by
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virtue of agreement in a standard setting
organization than | otherwise would get from the
intellectud property right that antitrust role
might want to be concerned.

So for me the question is not so much
whether the intellectud property right confers
market power as is whether the standard
Setting -- excuse me -- the standard setting
organization confers market power that the IP

right would not have otherwise given.
RICHARD RAPP: | think that's exactly

right and just want to congder just for a

moment another way in which market power can be

exercised indgde the sandard setting Situation,
and that has to do with collusive potentid of
standard setting agencies.

Since that has to some degree been
discussed s, rather than say what's dready
been said I'll just play out the kind of
variaion on that theme and say that it is--
that the licensee cartel aspect of standard

Setting doesn't ways necessarily arise from a
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described it during your opening remarks, Mark.
It can happen differently. It can
happen as aresult of what David cdled the

g A W

preponderance of users.

6 The case that comes to mind or the

7 ingtance speaking -- till gpeaking generdly

8 tha comesto mind that | think isinteregting is

9 onewhere you have integrated research based

10 manufacturersin astandard setting body and you
11 introduce afirm that is a non-manufacturer that
12 liveshy licensing.

13 And the quedtion isif you have a

14 bunch of cross-licensng manufacturers who decide
15 that basicaly they dont like to pay roydties

16 becausethey don't haveto pay them to one

17 another, by what means can the standard setting
18 process subvert the kind of competition that we
19 would like to see, because it's so powerful a

20 forcein the American economy, that isto say,

21 unintegrated producers of research interjecting

22 themsdvesinto agtuation likethat. It'sa
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colluson.
PETER GRINDLEY': If | can try and make

acontribution on this, essentidly what'sthe

g A W

vaue of the power of the IP ex ante before the

6 standard isdecided and ex post?

7 | agree with what Mark has said, and

8 | think we are probably al in agreement that if

9 thelP essentidly is dedling with afesture

10 that'samost going to be decided arbitrarily by
11 the standard, then ex ante before the standard is
12 decided that IP may have no particular strength.
13 But once the standard has been decided
14 and adopted and al the various sunk investments
15 aemadeinfollowing that sandard to make

16 products and so on that are going to be actualy
17 produced, then it becomes more much difficult to
18 avoidthat particular patent, and it may have

19 more power in the technology market.

20 | guesswe're taking about a

21 technology market that reads on a particular

22 dandard. That seemsfairly clear.
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Just one point which | think Mark has
esentialy said dreedy by talking about the
range of different types of IP,; if the IPis
necessary for the standard but whatever standard
you choose it doesn't redlly make any
difference -- it's a basic patent that hasto be
used whatever standard is adopted -- then it
redlly doesn't seem to be a concern of the
standard organization whether that imposes any

greater market power.

It presumably doesn't. You haveto
look at the details a bit to just get into that.

But as agenerd remark, it doesn't. Maybe the
contribution -- maybe I'm adding something by
saying it'saquesion of whenthe IPis
asserted.

And | think the theme that | probably
will try to keep coming back to iswe have to
think about standards that are adopted in the
market. Theideaisnot merdy to set a tandard
that's going to produce a nice product.

That product eventualy has to be
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accepted in the marketplace. And that's going to
take sometime. A lot of investment hasto be
made to do that.

If the standard is adopted, there
may be a certain time period before dl the
various -- basicdly before that standard is
established in the market, installed bases are
built up, it's supported by a number of
manufacturers.

Coming back to the point about when
the IP is asserted, if it's asserted before the
sandard isissued, then theré's time to change
that decison if that's appropriate.

If it's asserted severd years after
the standard has been fully established in the
market, then it's very difficult to change that.
S0 ex ante, ex post doesn't just happen on the
day the standard is printed on the website.

TOR WINSTON: | think you brought up
some interesting points that led to another
question | had that maybe we can talk about in

conjunction with this.
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And that is;. What's out there that
would discipline market power that is generated
in astandard setting process? It's something
other people can think about aswell in their
reSpOoNSEs.

DENNISYAOQ: Onething that | wanted
to mention was to think about not standard
Setting organizations that are sort of genera
but standard setting that goes on within asmall
codlition.

It seemsthat you can get standards --
obvioudy you can get coditions competing to try
to push their particular slandard. And thereésa
continuum of that from these smdl groups maybe
of only afew firmsto afarly large network of
firms pushing a particular gandard to a generd
Sandard setting organization.

And you can ask whether or not you
have any problems with asmdl group basicdly
cregting their own process, being non-exclusive,
creating Sde dedlsin order to push ther

particular idea of where the technology should be
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and ther particular IP including things like
trade secrets, their particular advantages with
respect to complementary assets. Isthat bad?
Well, maybe it's not if there's some competition.

So | think we have to keep those kinds
of things as a context for the discussion were
having which seems to be more about a generd

Standard setting organization.

ERNEST GELLHORN: Two things. It
seems to me that enhanced market power ought to
be noted. Firg of al, many standards are
design based, indeed perhaps most rather than
performance based.

And the adoption of design based
gandards telling them exactly what they must use
and precisely how they useit rather than the
results or compatibility that need to be sought,
it hasit seemsto be a substantial blocking
effect that ought to be considered.

Th second is that standards not
infrequently, indeed often are designed initidly

to be adopted by government either for
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purchaser in the economy -- aswdll as part
of codes.

And once you put it as part of acode,
of courseit is much more difficult then to
eliminate it or to changeit. So theissue of
incumbency is multiplied substantidly asa
consequence.

CARL CARGILL: Just quickly intaking
about the panoply of standards organizations from
large to amdl, the interegting thing thet |
think must be noted isthat within the IT
industry the major vendors don't select one form
of organization.

A mgority -- speaking for Sun at this
point in time, amgority of Sun'sactivitiesare
now in consortiaand what | think Andy Updegrove
has caled joint commercid ventures. | cal it
aliances. It'sfast, very fast paced, very
quick. But weplay in dl of them. We hedge dl
of our bets.

Thereisnot an organization in the
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IT industry | believe that doesn't belong to
at least 30, 40, or 50 consortia, standards
organizations, dliances. We play againgt
ourselves sometimes.

But that's because we can't afford to
lose a standards bet. They have tremendous power
if they're accepted. And welll push some of them
to the excluson of others. And it makes us look
slly a times

But one of the things my lavyerstold
me before | came was away's push back to the
bascson thisthing. The whole intent of this
isinteroperability. And how you achieve that
interoperability iswhat youre looking for in a
Ssandards organization.

Weve been talking about disclosure.
Disclosure rules aren't necessary if everyone who
joins a standards organization agreesto license,
contractualy agreesto license. | mean your
disclosure rules then become somewhat bland
because then you're only worried about what the

conditions of RAND are.
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Y ou're not worried about being held

up. If everyone agreesto royalty free, you
don't worry about disclosure at al because you
know that it'sroydty free. So disclosureisa
method of achieving arisk reduction god. It's
not the end of this purpose.

The purposeisinteroperability.

Driving back to the basic, you're looking for a

way to get interoperability. Disclosureisthe
method. So we're talking about methods rather
than fundamentd gods here.

And it might be worthwhile to ook
back at the fundamenta gods of why we do
gandards which isthat interoperability,
interchange capability which | think isthe
competition aspect.

TOR WINSTON: Go ahead, Don.

DONALD DEUTSCH: Beforel say thislet

me qudify this so my lawyers don't faint. I'm
not alawyer, and | redly don't have much to say
about antitrust which is the generd topic you're

on. However, I've heard a couple thingsI'd like
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to put on the table.

Let me qudify it further by saying |
represent an independent software vendor and as
such we develop standards that basically define
interfaces. And those interfaces, we want to
define them for the reasons that Carl just said,
to provide interoperability.

As such defining interface Sandards
do not do what Professor Gellhorn had talked

about, and that is define what's insde the box,
how it isthat you provide the goes-intos and the
goes-out-of s of that piece of software.

So it occurred to me as | listened to
the discusson that we are talking about this
elephant caled standards and we dl have got
hold of adifferent part and it redly means
different things.

Now let me put on the table what | --
what caused meto raise my hand here. | believe
that higtoricdly in the information technology
area at least that the standards forum has not

been a good place for a competitor to go to try
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to achieve sustainable competitive advantage.
There is example after example whereby
somebody goes into a standards forum. They are
there with the purpose of trying to anoint their
technology. There are dterndtive technologies.
Other competitors do not want to give that
competitor the upper hand.
So what do they do? They take
their ball to another court and you end up with
multiple standards. And frankly now back to the
economist we have ared cost because the whole
industry loses.

But it's happened repeetedly in the
software area whereby the attempt to achieve
competitive advantage is dmogt dways foiled by
competitors who basicaly go make sure that there
isn't just one standard. Thanks.

GAIL LEVINE: Canwe giveyou thelast
word on market power -- on these market power
issues? And then wed like to return to the
questions that were raised just afew minutes ago

down at this end of the table about whether there
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issuch athing asan ided disclosurerule.

MARK LEMLEY: Wdl, thisisjust
very brief. It's perhaps an unfortunate irony.
Professor Gdllhorn isright that some of the
greatest risks of anticompetitive results come
precisdy in those casesin which the sandard is
designed to be adopted by or pushed through the
government ether through purchasing or through
code adoption.

Andit'sironic | think that those are
the hardest to get at with antitrust law because
of the Noerr Pennington immunity that a standards
organization thet is petitioning the government
to adopt its standard even for anticompetitive
reasons gets greater leeway than a purely private
organization that's smply trying to participate
in the market.

GAIL LEVINE: Let'sseeif wecan
return to this questions we were raising before.
David Teece touched on some of these questions,
and Mike Antdicsraised it at thevery end. Is

there such athing as an ided disclosure rule?
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Is variety the best thing?

Should we seek to have avariety of
disclosure rules that work best for different
indugtries, for different standard setting
organizations? Should we let the market decide?
Y ou had aluded to that solution at the very end.
And | know that Carl Cargill had aresponseto
that that he wanted to raise.

| think the question was, you know,
will standard setting organizationsin

competition with each other work to provide the
optima disclosure rule, to the extent there is
such athing?

CARL CARGILL: I would loveto say
yes. | would loveto say that standard setting
organizations do in fact learn. Again going back
to discussions I've had with many people,
standards organizations either change or die
fundamentaly.

Standardization has grown
tremendoudy over the last 20 years, the use of

dandardization within the IT indudry. | should



N

g A W

10
11

13
14
15
16
17
18
19
20
21

22

91

point that out. Consortiatend to either stay
important or they tend to go away.

Asl sy, the IT industry with
which I'm familiar has atendency to use
consortia because we've moved away from other
organizations. We use them for ahost of
reasons.

But alot of the reasons are that we

can focus specificaly, precisaly on a specific
area. And agreeing with Amy here, there are all
sorts of varieties of disclosure rules.

And Mark brought this up with its
disclosure and the IPR rules. He aso brought up
the point that he doesn't think there's any
thought that goesinto them. And | would think
its subgtantidly less than that.

| think in many cases when you put an
organization together it'slike | don't know;
well just see what's out there. And well just
like glom it in because nobody pays attention.

Y ou have to remember that alot of consortia are

done by marketing people.
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So you have marketing people and
engineers cooperating to do legd stuff, and this
iswhere we have alot of fun. And later on we
have the lawyers|ook a them. And you'l notice
alot of lawyerswho do this, twitch alot. So
thisisthe other thing.

But IPR has dways been sort of an
afterthought because normaly what you seein a
standards organization are -- you're supposed to

be there to work together.

And the minute the impact of the IPR
rules like Robert's Rules of Order -- Robert's
Rules of Order control unruly meetings. If you
used them in a standards organization, you'l
probably fail because it's hard to get consensus
when using Robert's Rules of Order.

Theideaisthat it's people of
like-mindedness who are there to do something,
to accomplish something. So will we ever have
adgngularity of rules? No. But | would like
to have asngularity of guiddines. In other

words, how can in fact we tell when we're being



N

g A W

10

11

13

14

15

16

17

18

19

20

21

93

gamed intellectually?

| mean you'reright. Engineersdo
these things. They don't know when they're being
gamed legdly. And the worgt thing you ever want
to have is engineers and lawyers arguing about
law because W3C has had thisfor the last
two-and-a-haf years.

And they findly figured out thet it's
probably best to have lawyers do the IPR policy
and let engineers do the technology. But it's
taken along time to get there.

So sngularity, no. Commondlity of
rules and ahost of underlying expectations|
would love to see. We don't have those now. We
need those. And that then alows a commonality
to derive.

DENNISYAQO: I'd liketo think about
disclosure in the broader context again. We can
think about disclosure as if you don't disclose
then we might end up with the wrong decison. So
thisisaproblem in terms of the standard.

Then you can ask what other things
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ought to be disclosed which could dso lead to

weve come to the wrong decison. They could

include things like trade secrets.

They could include things like -- |
don't know -- your plans for future business, and
alot of things that we don't expect to have
discussed. And yet they could make alot of
difference in terms of what's the idedl standard
to choose.

So when we pick out intellectua
property patents, we're picking out one thing.
It'san identifiable thing. It'sathing that
you can use for a hold-up.

But in terms of are we getting the
information you need to make the right choice,
theré's awhole bunch of other things that
perhaps were leaving out. And it's important
to sort of recognize that.

AMY MARASCO: Thanks. | guessjust
reacting, Carl, to what you said, I'm not sure
that | see adifference between having aone

szefitsdl rue veraus one gzefits dl
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guiddines. | 4ill think it's pushing towards a
one gzefitsdl solution.

And I'm not sure that that's going to
work in the divergty of standards organizations
that we haveinthe U.S. For example, many
standard setting bodies do not mandate
disclosure. They encourage it.

Certanly that's a benefit for the
participants and for the resulting sSandard. But
one of the reasons that they don't isin their

particular context -- and againit'savery
context specific kind of andyssthat hasto
be made.

In those contexts there's too great a
risk that companies that do have large patent
portfolios are going to say I'm not going to risk
afailure to disclose, that someone's going to
dlegethat | negligently or whatever faled to
disclose that we had a patent.

Some companies have tens of thousands
of patents. They have literdly hundreds of very
good technical people participating on technical
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committees and hundreds of standard setting
opportunities.

These sandards are evolving as |
think Mike pointed out, that there's when do you
do a patent search; when do you try to make the
disclosure. Trying to say that we can have a
guidance as to when dl these things are going to
happen in a perfect world is just not going to be
useful in the U.S. standard setting context.

So | think that it's not to say
that it's perfect in al standard setting
organizations. But | dso think therésan
awareness being raised.

And | think the Department of Justice
and the Federd Trade Commission holding these
hearings, looking at dl theseissuesisagood
thing. So thank you.

CARL CARGILL: | take what you're
saying and | can sympathize withit. But I'm
not looking -- as a producer I'm not so much
interested in the standard setting organization

asthereault of that organization.
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And theresults | am getting are
conflicted results. Because of as Mark pointed
out alack of clarity, | cannot put a system
together for multiple organizations.

| cannot take a system that hasthe
WAP forum, ETSI, SO because the IPR rules are so
complex that if | gtring a system together and
put it out | breek. I've got lifetime employment
for internationa patent lawyers.

And your statement that itsaU.S.
sygemisfine. I'mamultinationa company.
The GSM does not come from the United States. It
comes from ETSl, and that's French rules. 1SO
comes from Switzerland.

That's the Canton of Genevarules
under Swiss law, and they default to that. Those
arethe problems| have. Guidelines may not
be -- may lead to something, but it's better than
what I've got right now which is random acts of
unkindness.

I'm having trouble putting a complex,

interoperable, intergaactic system together
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under those rulesright now because if | have an
engineer come back with asolution | have to vet
it through legd.

It's like what rules applied when you
brought that in and what rules gpply to this one.
And look. They don't maich. And if yourea
smal company you're doomed. I'm big enough to
get lawyersto help me do this because weve got
lots of lawyers.

But if youreasmal company, youre
dead because you can't sue because you're not big
enough, and you'rejust dead. And that's the
desth of innovation, and that's what we can't
afford to live with.

GAIL LEVINE: Mike?

MICHAEL ANTALICS: | wasjust thinking
that in antitrust law we usudly reserve black
and white rules for areas where we have alot of
certainty. | mean we have a per serule againgt
naked price fixing because dmog dl the time
that's bad for consumers.

Maybe not dl thetime. But were
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pretty sure that most of thetimeitis. I'm not
sure with standard setting organizations we can
say mogt of the time any particular method
isbad.

Infact | think al of them do serve
different purposes by virtue of the fact that
different companies have adopted different
standard setting procedures.

And then | guessthefind point would

be, Carl, theres alittle bit of you better be

careful what you wish for because if were going

to look for some sort of agenerd rule, at least

the dominant -- | don't know what the numbers are

precisely. But my guessis ANS type standard

Setting is the dominant system that's out there,
CARL CARGILL: No, notinIT.
MICHAEL ANTALICS: I think that makes

apoint though. If you want to do a consortium

type of standard setting, that may work for a

particular industry, and you can kind of set the

rules of the game as you get into each

organization.
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1 But I'm not sure you can lay down

N

rules or guiddines that are going to be useful
that would apply to everybody. | just dontt

know.

g A W

RICHARD RAPP: Just on the subject

6 of asngleoptima kind of solution to this

7 complex problem, two thingsthat | will mention
8 thatweadl know. Oneisthat thereisgreat

9 variaion among markets and indudriesin the

10 degreeof intelectua property dependence and
11 thedegreeto which IP matters.

12 There are dso obvioudy great

13 differences among markets and indudtriesin the
14  degreeto which compatibility matters. And I'm
15 incined to ask in those two things what more do
16 you need to know to know that aone szefitsdl
17 rule won't work.

18 The other observation that | would

19 make-- and perhaps I'll put it in the form of a
20 quedtion to those who arein the trenches. When
21 wetdk about finding the optimal patent rule,

22 how much progress would it be toward the solution
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to your problemsif we just had the clarity of
which David spoke at the outset?
In other words, if we didn't go dl

the way to auniform rule, but just whatever

standard setting circumstance you waked into you

knew exactly where you stood with respect to
disclosure and the rules of licensure, wouldn't
that take you along way?

DAVID TEECE: Yeeh. | think that
there are only threerules | can think of. The
firdt one isthat there shouldn't be only one
rule. | think there seemsto be afar amount of
resonance around that one.

The second rule should be whatever
rules an organization has, they should be clear.
And the third one isthat they should be
structured so that lawyers are not part of
the game.

Because as was pointed out before, if
you burden this process such that the technica
and marketing people who are there trying to

create standards and move markets forward, if
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they have to bring the lawyers dong you know
what that means.

It meansthat it's going to dow the
process. It's going to make it more deliberate.
And we have to recognize that trade-off. It's
not all bad that these consortia and so forth are
driven by the marketing people and the technica
people. In fact that may be close to optimdl.

The minute we start adding on the

baggage associated with lawyers and rules,

et cetera, et cetera, people are then going to be
careful. They're going to be deliberate. There
may be some bendfit in that in the total
equation, but you have to look at the big
picture.

The big picture is the companies

are out there competing in markets that move
extremely quickly where product life cycles are
not years but are months, where the failure to
reach a standard means that there could be
billions of dollars of consumer benefit that

are recognized.
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So whatever we do here, we have to
keep in mind the dynamic context of evolving
markets and the importance of standards for
creating markets.

And | think if somehow or other asthe
agencies begin to think about this they can think
about the dynamics or the benefits of the
competition not yet created, rather than sort
of focusing on the ex post Sde of things.

PETER GRINDLEY: | want to go back
about two comments. Just a general oneisthat
we see avariety of disclosurerules, IP policy.
Wejust don't see differences between
organizations.

Y ou a0 see them evolving over time,
and they will evolve within a given organization
which may changeits IP policy depending on what
its members think isimportant.

As Dondd has said, companies have
lots of options out there, dternatives for dl
but maybe the largest stlandard organizations.

There are many committees that they can go to if
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they are not happy with the one that they're
dedling with.

And that puts alot of pressure on the
organization itsef to review itstrade-off ina
sense between participation, the breadth of its
membership, and its IP policy, the happiness of
its members with the IP policy. Sothey are
responsve and so we do an evolution there.

So maybe the gresat variety that Mark
pointed out in the beginning is evolutionary or

maybe it'sjust lack of direction. I'm not sure.
| would say it's probably evolutionary.

GAIL LEVINE: Don and then Mark.

DONALD DEUTSCH: I'd like to respond

to Richard Rapp. | bdieve | characterized
mysdlf as someone in the trenches. I've been
involved with technical standards for over
25 years.

And the way | understood the question
issort of agpecific oneszefitsdl rule is
there some more generd statement about the

openness and clarity of the process that would
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assig.
And I'm nat willing to go quite
that far. But | can say that the criteriawe
use in evauating the forum is that we want to
participate in forums that are open to dl
interested parties.
| think the characteritic of alot of
places where we are working today and others are,
that isnot true. And Oracleis the second
largest software company in the world today.
But when the standard for the sequa
language which isthe interface to our core
product was being established in the mid-1980s,
Oraclewas at the table. And at the time you
would characterize us as a garage.
One of the characteristics of the de
jure standards process under which thisis done
isthat dl interested parties, large and smdll,
regardless of technica philosophy are at the
table.
We think even though now maybe were

consdered the big guy, that that's one reason
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the United States continues to be the dominant
force in the information technology industry,
because we do include the entreprenurid,
cregtive part of our industry.

The second thing that we look for in
aforum iswhat I've termed in my contribution
transparency. We want to know going in what is
the objective of the organization; what are the
rules under which the organization operates, who

will be the other participants and when I'm
participating who they will be.

And some of you in the audience with

hold of adifferent part of this eephant may say
what's he talking about. And | can tell you that

today | have engineers participating in consortia

standards processes where they know that someone

from another company is at the table but they
don't know who that engineer is.

So we do have some rules that we use
in evduating organizations. Unfortunatdy
sometimes we gtill make the decison to go to the

table despite the fact that those rules arentt



N

g A W

10
11
12
13
14
15
16
17
18
19
20
21

22

107

quite there.

MARK LEMLEY: | just want to bring us
back to the rule of the agencies. | takeit that
the agencies are unlikely to adopt arule that
says dl gandard setting organizations must have
the following disclosure rules and no other.

When we are talking about by aone
gzefitsdl rule as agovernment mandated rule,
that doesn't seem to me to be a particularly

plausible solution.

What it does seem to me that the
agencies can do istake account of the fact that
different standard setting organization 1P rules
have different disclosure consegquences, and some
are better able to be gamed than others.

So Carl said earlier -- and | want to
endorseit -- inaworld in which you are
compelled to license dl your patents royalty
free thereis no need for adisclosurerule.

Y eah, you can disclose it to us, but we don't
reglly care because were getting it for free

anyway. | know that's an extreme case.
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Most organizations don't have asuch a
policy. If theruleiseverybody hasto license
on non-disciminatory terms, well want to know,
right, because you want to know how many patents
you're getting yourself into if you adopt a
particular standard.

But it's not as critica that you know
because you know &t the end of the day you're
going to have alicensing process and some &t of

rulesto figure it out. Y ou're not going to be
held up by injunctive relief.

On the other hand, | take it if the
organization has ano disclosure rule and it
basicdly says do whatever you want, then the
agency ought not particularly to be concerned
about intervening because as long as people know
that that's the rule they've committed themselves
to that.

It'sin the Situgtion in which we
require disclosure but we don't require licensing
that disclosure becomes so important that the

gaming of the system becomes particularly
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problematic because presumably the only benefit
that the organization gets is effective
disclosure of the informetion.

So it seemsto me the agencies can
concentrate their efforts in the subset of
circumstances in which grategic non-disclosure
islikely to be a problem.

And that's going to be driven by what
therulesare. Now, that's not a mandate; you

must use one rule or another. Butitisa
context specific response to the diversity that
we've talked about.

CARL CARGILL: Just acomment. One of

the points that Mark raised is on the second one
where you have the reasonable and
non-discriminatory.

It'saquestion that has puzzled
people. When we were in one of the committees
and someone brought this up, the response was
well, we don't know what it is but well know it
when we see it from the group of lawyers that

were there. Hard to do a business plan on that.
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So one of thethings | would like
to focus on isamore precise definition of
reasonable and non-discriminatory because
aganif I'm doing aplan and | have a sandard
that has ten or fifteen reasonable and
non-discriminatory licensing fees, | could very
well be out of business because my product will
never be competitive because | have 30 percent of
it immediately disappesaring into licensng fees

So when everyone says RAND it sounds
nice. But you're looking & profit margins.

Every timel pay aroydty, every timel give
aroydty away | am incurring acog.

And that giving of money away to
someone else has -- in other words, I'm paying
them to implement their technology, as Don sad,
to make my competitor successful.

There is something -- while we
understand that's the cost of doing business, in
the sandards organization especidly when the
standard has sort of alock on the market, you're

driving to avery unusua postion where I'm
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paying you so you can lock the market against
me so that | can continue to pay you.

And it's one of those very -- I'm not
quite sure how to ded withit. But | know that
when something like the web comes up and you have
the web developers who firgt of al mistrust
lawyers and they see areasonable and
non-discriminatory, every darm bell in
their little, tiny brains goes off.

And that's why you have open source
because open source is the ultimate response
to this dilemma on the part of developers and
software which is, no, IPR doesn't count. It's
we have to develop for the good of humanity.
That's a very extreme position and | don't
espouse that, by the way.

GAIL LEVINE: Let me assureyou that
those licenaing issues are going to be the topic
of the entire afternoon's discussion. If you
want to respond to that --

AMY MARASCO: Wédl, just very quickly

| would say that again you're balancing so many
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different interests here. Y ou're balancing the
rights of and interests of people who want to
compete in manufacturing products that meet the
gandards, baancing the rights of consumers and
what's going to be good for them isthis
technology and the standard going to be a good
solution, and the rights of the IP holders.
And | think that it's important to

redize that they do have rights under the patent
laws and that whenever groups seem to look like
they are trying to take those away without the |P
holder's consent, you know, thereés aneed to
look at that closaly and the fact that they do --
they put in the money for research and
development, and they are entitled to get
something for the sharing of ther technology.

But that may in turn benefit dl of us
because then it will become standardized in a
product. That's not aways the right solution.

But when it istheright solution, | don't think
we have to every time we see RAND say, oh, my

goodness, thisis going to be aterrible problem.
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Again it'savery case-by-case andyss. Thank
you.
GAIL LEVINE: | think -- let's seeiif
we can spend the next sort of ten minutes before
we take our 11:00 break dedling with one last
disclosure issue question. And thet isthe
question of legd redress and legal remedies.
To the extent thet afalure to
disclose ever poses or does pose an antitrust
guestion, are there effective means for those
anticompetitive consequences to be addressed?
Are those means to be found within the
antitrust laws? Are there non-antitrust remedies
that can do thejob? And what doesit mean when
the state is getting involved in those sandard
Setting organizations? And how does that impact
the remedies available? |s there anybody who

wants to jump in on that right away? Mike?

MICHAEL ANTALICS: Sure. Wdll, back

when | was at the Commission we did the Ddll case

which | should say redlly was based largely on

some principles arising out of the equitable
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estoppel doctrine where we thought it was agood
garting point for us because here you have
courts Stting in equity saying thisis not fair.

So we thought we were on the right
gdeif we based it on that. But the equitable
estoppd doctrine just requires some mideading
conduct that's relied on, and then there'sinjury
asaresult of that.

It doesn't even have to be intentional
mideading acts, just amideading act. 1nour
case, in the Dell case, we certainly had a
mideading act because the association required
the companies to certify whether or not they had
an intellectud property.

And Dell in fact certified twice
that they did not. We dso had the fact that
everybody then used the standard. The standard
became wildly successful back at the 486
generation of computers, to date myself a
little bit.

Andinfact | think it was people got

locked into the standard just because it was a
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standard as opposed to, you know, the value of
the patent itsdlf. And then there was injury
there.

Y ou know, Dell was demanding royaty
payments which, as Carl said, these are
incrementd cogts that -- you know, margina
costs that are going to get passed on through to
the consumer ultimatdly.

Somebody's going to pay for it.

If everybody pays an extradollar for their
computer, you know, that's an enormous cost to
the consumer ultimately. So you do have
certainly potentid antitrust remedies.

| think in our case we saw a market
effect. And | think in amonopolization case you
would want to go into a market andyss and make
sure that there is some market effect.

But asfar asindividua companies are
concerned, even absent the antitrust angle there
is the doctrine of equitable estoppel that's
available to companiesif they areinjured asa

result of relying on another company's
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misrepresentation in the standard setting
process.

And there are some cases as well that
would extend that out so that the mideading
conduct doesn't even have to be an affirmative
misrepresentation. |f you have a knowing silence
in order to midead the sandard setting body,
that may aso be sufficient under the equitable
estoppd doctrine.

Mark, | know -- dthough | haven't
read dl of your paper, | did see you -- you
talked about quite afew various remedies that
are available to people. And maybe you can
elaborate on some of them.

MARK LEMLEY: Wdl, yesh. | takeit
that -- | would and | hope you would dl start
with asafirg principle the idea that antitrust
ought to be aremedy of last resort, that if this
isin fact a problem that can be solved under
doctrines of contract law or under doctrines of
intellectua property law, or maybe even under,

you know, common law torts like fraud, then
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theré's less need for certainly the agenciesto
intervene because private litigation can take
care of the problem.

I'm alittle less sanguine about the
effectiveness of some of those remedies. There
were at least questions. In contract law | think
the problem's pretty clear.

There are remedies you would
ordinarily get for breach of anon-disclosure

contract which are not going to put the
marketplace back in the pogtion thet it redly
should have been in had the information been
properly disclosed.

In theintellectud property context
equitable estoppel is a much stronger doctrine.
And to the extent that equitable estoppd will
effectively constrain somebody from strategic
non-disclosure by preventing them from enforcing
their patent rightsin that case, then it seems
to me antitrust agencies ought to say, gredt,
nothing we have to worry about here. Right?

Now, there are some limits on that.
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Let meidentify two in particular. Oneisthe

extent to which these doctrines can be gpplied to

non-members of the standard -- or by non-members

of the standard setting organization.

So the Court periodicaly talks about
reliance interests. And one of the things| have
to demongtrate for this estoppel to work is that
| relied on this satement or mideading slence.

And it may be more difficult for a

non-member of the organization to say that they
relied on non-disclosure within the organization
when in fact they may have not known about it.
So they may not be able to effectively use the
equitable estoppel defense.

The other issue whichisjugt an
unresolved issue that intellectud property is
going to have to ded with hasto do with
licensing so that if | commit to license on
reasonable and non-discriminatory terms and then
| don't, what's the remedy?

One view would say, well, you've just

breached my contract and so | can sue you for
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patent infringement. 'Y ou might have a breach of
contract action againgt me. If that'sright,
then it's not -- you're not going to make the
potentia licensees whole.

Alternatively you might say what I've
doneisimpliedly licensed, right, that by
sgning on to this commitment I've impliedly
licensed my IP. And the difference is one of
remedy. Am going to get injunctive rdief? Am |
going to get treble damages for willfulness and
attorneys fees and so forth?

Or am | going to be ableto sue
for what | should get under areasonable and
non-discriminatory royalty in circumstances where
we can't come to an agreement?

So | guess, you know, what | would say
ultimately is | think there are a number of other
legd options, and antitrust ought to be arule
of last resort dthough it's not so clear when
you wak through the doctrines that they're going

to cover dl the Situations.

ERNEST GELLHORN: Building on the last
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two comments, it seems to me one thing we o
ought to note isthat in the intellectua
property area which is somewhat uniqueis speed
and duration of any particular technology in
contrast to other industries. And antitrust
moves dowly. So as aconsequenceit's
necessarily very confined.
That seemsto me to go back to our
prior discusson in that there is a gpecid role
here for guidance by the agencies in terms of,
one, factors that ought to be considered,
openness, trangparency that was suggested, and
aso factors that ought to be looked at with some
great care because of risksthat they create.
Then the second area | would point
to isthat the antitrust rules here are somewhat
different. In contrast to most areas of
antitrust, we have the Supreme Court
acknowledging that a merits based decison
is essentidly immune,
And aso implicitly acknowledging and

being able to determine whether it's merit based
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isvery difficult because there's essentidly
aways going to be an argument | would say for
the other side or maybe other two or three sides.
So the focus of the Supreme Court in
Allied Tube as Mark mentioned was process. And
yet that has not been an area that's been
explored and | think ought to be explored and
could be explored at least in terms again of how
the process could be set so it's more difficult
rather than easier to game.
And then findly thereis| think
the misinterpretation of the Supreme Court's
application of the Noerr doctrine to extend a
causation bresk so that whenever government
adopts a standard unless one can show independent
harm from the action prior to the government's
adoption of the standard that there is going to
be ether no antitrust ligbility or damegesin
terms of privae relief.
| think that goes way too broadly and
as a consequenceis an areathat | would urge

the Commission or the agency -- the Jugtice
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Department to attack first by ruleasa
possibility or, second, by action.

GAIL LEVINE: Canwe giveyou the last
word before we take our 11:00 break? And then
well come back after that bresk to talk about
chalengesto selections of a standard.

DENNISYAO: Sincethelast wordisa
guestion, that could be a problem. | wanted to
remark about -- we were focusing on the lega

remedies.

But one thing that we should also keep
inmind isSnce weretrying to | guess deter
this fraudulent behavior is what in some sense
the reputation and business costs are for Dell or
for some other company that engagesin this
behavior.

They could be sufficiently large asto

be the primary deterrent as opposed to whatever
lega remedies we come up with.

And s0 the question was redlly to
throw it to the business people to ask them about

the effect on Déll, for example, of this bad
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publicity regarding their | guess dleged
fraudulent use of the standard setting process.

GAIL LEVINE: Wadll, that'sworth
waiting for. Well indulge. Any answers?

CARL CARGILL: Let'swait. No.
Donand | cantalk. | don't think -- Dell was
shocked by it. | think the largest shock was to
the entire community because soon everyonein
standards was talking about the FTC versus Dell.
We didn't know what it meant, but we al knew
that we should be concerned.

So there was a behavior change brought
about by that. And we now tell dl of our
engineersthat, you know, you've got thisthing;
you've got to discloseif you know about it, so
don't learn about the IP we hold because that
makes you dangerous.

Therésdl sorts of interesting
thingsthere. But asfar as Dell being damaged
in sandards organizations, | don't redly see
it. Becauseit was hit so hard, | mean it was

smacked upside the head pretty well. That's
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an old marketing phrase that | dip into
occasondly.

Because they are under such restraint,
people trust them. It'swhen you get by with a
game and no one catches you, that's when you

dart to see thiskind of pendty applied.
Someone brought up in the -- it was Stan Besen
who said it's game theory.

Y ou fool people two or three times and
the next time you go back to play with them they
don't like you. And that hurts more than the
actud remedy. Remedy, it's over and done with.
They've been hit.

People know and it's very clear that
things have happened. It'swhen you gamethe
system and you hurt people severd timesina
row. People start to mistrust you after that.
And that's what you're looking for here.

But again that's just among the
standards people who play. It'slike, yeah, you
got melast time; I'll remember that. And the

next time you may be dlied with them and have to
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support them no matter what. So it'snot really
deep pendties.

| mean we play too quickly, too fadt.

If you get lega remedies, everyone knows and
that's done with that because you have to be
clean after that. Everybody knows that.

GAIL LEVINE: All right. With thet
maybe we can take a break and meet back here at
11:15. Thanks.

(Recess))

GAIL LEVINE: Thisis probably agood
timeto get sarted again. The good news isthat
we have our ar conditioning back on again. So
it's going to get much more comfortable in here
very soon.

The pendty iswe warned you before
that we're going to have to ask peopleto spesk a
little bit louder than they did before, dso to
gpeak directly into their microphones. | was the
wors offender on thisone. But you dl please
do as| now am doing. Grab the mike, take it to

you, and really speak right into it.
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The issue we're now going to talk
about for the next 30 minutes or so will bethe
guestion of chalenges to the sdlection of a
standard in the standard setting organization.

In apaper submitted for this

workshop, Professor Gellhorn posed the argument
that incumbents can use a standard setting
organization to exclude newcomers and to block
the innovation of rivals. It'san areathat

others on our panel have written on before.

And | wanted to use those thoughts as
aspringboard for our discusson today of whether
thiskind of conduct can indeed raise antitrust
concerns, the efficiencies afforded when
incumbents play key rolesin standard setting
organizations, and what if anything we should be
doing about it. Professor Gellhorn, do you want
to start us off?

ERNEST GELLHORN: A couple of
comments. Firdt, | guessin reaction to what
we've dready talked about I've learned a couple
of agtonishing things today.
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The one that we ended the last sesson
onthat | redly did love was that | can now tell
dientsthat they ought to engage in antitrust
violations because it's going to improve their
reputation. And | thought that was just great.
And what's interesting of course isthat market
redity does affect things.

There was a point that | hadn't
thought about before. But | do think in any case
that Mike Antaics now can go sdl himsdlf to

Dél asbeing their grestest beneficiary.

The second thing is -- and this goes
back to Mark's paper, and by the time I'm done
I'll have probably disagreed with everybody.
And that iswe gtart out | thought from the
presumption that when competitors get into the
same room together as Adam Smith said, little
good can come out of it.

And what we're suggesting here at
least -- I've been ligtening to the legd rules
coming out as no, no. Presumptively what

standard setting associations do by bringing
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competitors together and getting them to focus on
meritsisagood thing.
Wi, | agree that theoreticaly a
standard setting sesson can be agood thing. It
can improve the efficiency. But | don't think
presumptively, depending on the process, thet it
will or islikdy to.
Now, thisis an areawhere in contrast
to usud antitrust cases we don't look at
results, basicaly the Supreme Court said, unless
you've got egregious conduct, because Courts and
agenciesredly are not in a pogition to evauate
whether or not it was agood or a bad standard.
Whereas as lavyers we're dways
comfortable with evaluating process. And as
bascdly an adminidtrative law lawyer I'm
confident that we can give you grest guidance.
Actudly therés alittle Skepticism on that.
But | do think here that the critical
thing to do isto look at the process, and isthe
process one whereby -- and | think the rules

ought to be fairly smple.
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Those who participate who have an
interest in what's being done can either control
the agenda, apoint | noted earlier which is very
powerful, or determine or influence the outcome.

And that one of the areas we haven't
talked about that ought to be afocus of a
gandards guiddine is a conflict of interest
policy that is utilized by the sandard setting
organization because once you get into Sgning
that | have no conflict of interest, people Sart
to worry and think about it.

The other two points | would makeis
that there are | think backward antitrust rules
that we have developed here, | think by Circuit
Courts, not the Supreme Court. And thefirgt is
the Joor Manufacturing case, Sessons Tank Liners
versus Joor Manufacturing cited in my paper in
the Ninth Circuit.

I'm confident and comfortable speaking
about the case smply because the author of the
opinion was a coauthor with me on an article many

years ago. And so this dispute between us
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started many years ago.

And that is basicaly what Judge Canby
for the Ninth Circuit said was thet where the
standard is being applied by government we can't
deconstruct what is the cause of the harm.

And as a consequence even if the
standard were put together in that case by
relatively egregious conduct or by what otherwise
looks to be cover agreement or sdf-interests
joining with each other, you can't find ligbility
or certainly no damages because of the fact that

it was government conduct which caused the injury
through the adoption of a code or enforcement or
gpplication of it.

And therefore Noerr Pennington comes
into play. 1 would urge adifferent rule.

And that isthat Noerr Pennington be read as
applicable to the petitioning process when a
standard setting organization asks for government
approva.

But if the liability -- or excuse me.

If the conduct which is harmful is caused by the
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misuse of the process, then liability ought to be
possibly attached.

Now, that goes back to my initial
point, and that is some skepticism about the
desrability of dl the standards we have
created. My basic concern is the advantage of
incumbency.

And that's why perhapsin the
intellectua property area where things move o
swiftly it isless of aconcern. But I'm not yet
persuaded.

DENNISYAQ: I'dliketo follow up a
little bit those comments by Professor Gellhorn
concerning agenda setting. It'svery clear in
the politica economy literature that decison
making processes are easy to manipulate.

And we've seen that in -- it's been
shown in experiments. It's been shown through
various case higtories and other such things.

| think in this particular case it
might be even worse because thereisadesre to

increase -- because speed and quickness of
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getting the standard is of the essence, the
decison process may in fact get alittle more
truncated than usud.

If that's true, then perhaps the range

for agenda setting increases. And so | think

that's something that we should be very concerned
about. Now, there was -- alot of this depends
upon thinking about the participants asbeing in
sdf-interest mode.

Now, one could argue that alot of the
participants are not fully in sdf-interest mode,
and that would change the nature of the decision
making process. And | don't know what way to
think about this.

If we have engineers who are
interested in the best technical outcomes as
opposed to someone who is worried about the
firm's best businessinterest, then maybe well
get some different kinds of results.

But that's an empirica question.

There was some comment aswell that if youre

playing in a particular sandard setting
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organization that -- and someone's trying to pull
afast one on you, that you can somehow stop
them. And if that'strue, that suggests that the
process won't be manipulated quite as badly.

But if you stop them, you end up with
nothing. So it dows everything down. And |

think that'saproblem. And if you stop them,
maybe the way you stop them is by leaving and
darting your own organization.

And that creates a competition of
standards which we should probably talk alittle
bit about. | did want to mention one thing about
amaller sandard setting organizations.

Again we've been talking about sort
of the larger groups. | canimagine again a
codition of firms banding together to try to
push a particular gandard. And in that
particular coalition democratic decison making
processing and the like may beirrelevant.

They may bascdly follow some centrd
leader who has some hierarchical kind of decison

making relationship. They can do lots of trades
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within the group that you wouldn't normaly do in
anorma standard setting organization.

And perhaps one can think about these
amaller organizations as the exit option for
disgruntled coditions of people playing in the
bigger standard setting group. And | would like
| guess that people sort of think about that
possibility as wel as thinking about the big
standards.

GAIL LEVINE: Thank you.

AMY MARASCO: Firg with regard to the
consderation of having a conflict of interest
policy for standard setting organizations or
projects, | think it would be difficult to
imagine a standard setting process where you
didn't have people who were interested in the
outcome being the ones to help formulate what is
the successful solution.

Those are very often the people who
have the necessary expertise and the resources to
go and to work on these standards because they do

have an interest in this.
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And | think that bascdly certainly
the ANSI process encourages people who have an
interest in the sandards to participate in the
standards devel opment process.

Under our process though we believe
there are alot of due process safeguards with
how the standard is formulated and findlized.
Bagcally we require abalance of interests. And
those interests are dependent on the nature of

the standard.

But certainly it'snot just all
competing manufacturers. There are other
interests at the table. And a consensus hasto
be reached. And then there are -- there'sa
public review period.

And there's d'so an appedl s process.

S0 there are safeguards built into the process so
that it's very difficult for someone to game the
system without it being certainly noticed by
everybody and an alarm can be raised and it can
be brought to the proper attention.

So under the ANSI process we find that
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it's very difficult for the standard setting

process to be gamed without the safeguards that
are built in causing the issue to rise to the
surface.

Now, | know some people say, well, the

ANSI process maybe sometimesisn't asfast as
consortia so we cut down on some of the due
process requirements in order to speed up the
process. And that can be true some of the time.
But again it'snot true dl of thetime.

| think thet redly what drivesthe
length of time that it takes a standard to be
developed is not only the procedura requirements
but aso just the degree to which the standard is
controversid or whether a consensus can be
arived on -- arrived a easlly.

Very often whet builds time into the
standard setting processis the fact that the
group can't come to a consensus on what the
outcome should be.

CARL CARGILL: Severd pointsif | can

bring it up now if it's safe. With respect to
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what Dennis said, the concept of the small
organization as the ultimate refuge, that's open
source.

What you described was open source:
agngleindividua or smal cadre taking input
from alarge number of disaffected people to
create aviable dternative to sandards. That's
an open source methodol ogy.

And that's exactly what -- if you look
at al of the open source activities from Samba
to Linux, they have the guru who takes inputs
from avast community but makes the decision.

It's-- so what you arelooking &t isaregection
of the formal process in exchange for speed and
various other things.

Agreeing with Amy, which happens, the
benefit the consortia have is that consortia have
marketing. So they announce they are going to
achieve aresult and they may take the same
amount of time, but at least they have announced
up front there's aresult so there's market

expectation of result.
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Secondly, consortiatend to be like
minded people. S0, yes, by definition thereisa
conflict of interest in consortia based activity
because we're there to get something done, to
Sandardize something for the indudtry.

And so aconflict of interest, yes,
we would al haveto sgn it and say weredl
conflicted. But that'swhy we werethere. So
consortia can act more quickly because everyone's
there to accomplish the same thing generdly.

It'saself-sdecting audience. But
rather than look at the input of the process,
what I'd like to focus on just for amoment is
the output of the process.

If the standards focusisto provide
competition in the market by letting multiple
parties creste it and use it, you don't much care
how many people play when it's created aslong as
there are multiple people who can implement it on
the outside.

If one person creates a standard

that's implemented by a thousand other peoplein
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competition with one another, you succeeded. If
athousand people make a standard implemented by
one person, you failed.

One has thorough, complete openness,
and due process. It'sjust it hasfailed asa
standard. So rather than look at the process,
look at the outcome of the process because that's
what's important for the industry.

The process may be completely open,
equitable, and ultimately unfair. So what you're
looking for is what does a process produce. And
from a business point of view that'swhat I'm
interested in, iswhat do you get from the
process. |Isthe processfar so that multiple
people can play? Do you increase competition?

ERNEST GELLHORN: Wdl, | take an
awful lot. | accept that amendment. Basicaly
we're garting from different assumptionsit
seemsto me. When you're talking consortia, |
assume you're talking generdly in Stuaionsin
which market power may not be present or is

unlikely to be present.
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If on the other hand market power is
present, then it seems to me you have an inherent
difficult antitrust question because you're
having the competitors with market power getting
together to set the standard.

And you put | think or we ought to be
putting on you a heavy burden to demongtrate that
itisin fact merits based rather than a cartel
of like minded groups getting together to bein a

position to exclude outsiders.

To the extent to which you adopt
techniques such as open source | think you're
absolutdly right. 'Y ou reduce the risks and
potential for abuse. On the other hand, | guess
| take a different podtion than Amy doesin
terms of the questions of conflict and baance of
interest.

| think the consensus process itsdlf
to the extent to which it gives interested
parties a pogition to veto results either by
supermgority requirements or, second, by the

actua vote of the participants or, third, by the
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ability to submit a negative and send the process
back to start al over again, are al process
points at which difficult issues can arise.

I'm not going to say they are
automatically bad. That'snot my point. Itis
rather that's when you need to sart being very
careful.

And why do | say that? Because |
dart out from the assumption that the standard
Setting operation, whether it's consortiaor a
standard setting group, is potentidly one that
runs into conflict with antitrust.

PETER GRINDLEY: I'd liketo say
something about process as well as the rules of

IP. I'm glad that we're now talking about how
the process that goes on in stlandard setting
ingtitutions can work with the IP policy and
perhaps disadvantage some IP owners a the --
for the benefit of others.

Thecasel'vegotinmindisthe ETS
case, and | don't want to go into too many gresat

details about this.
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But just to bring out some basic
points about how -- two points; how the voting --
essentidly the voting rights can affect the
intellectud policy -- intellectud property
positions of the members, and how that either
benefits one group to the disbenefit of another
or can imply the effective exclusion of one party
versus another.

The casein point is essentialy about

Quacomm that controlled the technology for basic

CDMA mobile phone technology and whether it was

ableto have avoicein ETS which was setting
essentiadly the European standards for third
generation mobile.

Now, the voting rights -- and | should
say that thisis obvioudy a very important
dtrategic -- of great strategic importance to
al the participants whether it's uses or
manufacturers, becausethe ETS! is-- | guessit
can be described -- it is actudly a consortium
but it has some potentia power to set standards

throughout Europe if they're not de facto
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adopted.

So it was very effective with GSM, the
origind TDMA standard. But there was a question
about to what extent any mandatory power would be
used with third generation.

Now, the point about potential
excluson in the process is that the voting
procedure at ETS is based on share of European
market. So it obvioudy isbiased or benefits
the European incumbents or firms that are very

involved in the European market.

Votes are assigned according to market
share. If | can remember some of the details, it
can apply -- subsidiaries can also be members
depending on their market share and aso have
voting rights.

So acompany that's operating in
Europe can pretty much -- or companies that are
operating in Europe can pretty much dominate
which sandard is chosen or the voting in the
individual committees.

In addition | guess there's another
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aspect to thisand it gets -- aswe get into i,
it gets -- it seemsto bring in so many points
about process that it's-- | wish | had had time
to put together a proper presentation on this.

But it ds0 affects the voting rights
of users versus manufacturers. The users, the
national PTTs had block voting rights or had
preassigned voting rights so that the combination
of the national PTTs and the essentially European
incumbents would dominate amost any vote
procedure.

Thisis not to say that they didn't
have disagreements between themsel ves about which
was theright sandard. Qualcomm isamost the
exact opposite. But it's obvioudy very
interested in what's going on in the standards
Stuation in Europe for something as important as
third generation.

But it has dmost no sdesin Europe.
Of the literally hundreds of votes -- and | think
it's maybe 400 votes. Maybe | got that number

wrong -- but that are totaly involved in the
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voting, Qualcomm had two.

It has one vote just for being a
member, no market share, S0 it has very little
share. The fact was that Qualcomm was unable to
effectively influence the sandard. So that's
the main gory.

An interegting corallary of thet is
if it takes part then the intellectua property
rules of ETSI were such that it was obliged to
license on reasonable terms.

Oneinteresting point about this
isthat the P, the technology that Quacomm
controlsis so basic to CDMA that it was
effectively impossible to avoid this by
definition of a tandard.

So dthough attempts were actudly
made to define a standard that didn't read on the
Quacomm patents, it turned out to be pretty much
impossible.

So Qualcomm isthere in aStuation or
agtuation can arise where afirm can either

choose to not participate or if it does
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participate it runsthe risk thet its very
vauable IP, which may in fact not even be
affected by which choice of standard, can be
involved in an enforced licenaing Stuation.
Now, the dternative | guess facing

Quacomm is, wel, why not just not participate?

Why not go to one of the other standards groups

that may be avallable?

And we've talked about the fact that
there are many standard setting organizations
thet are aternative and that if one doesn't
fulfill the needs of a particular company then
the market can speak and it can go to another
group.

Widll, if the -- | think the proviso
with that isthat if the Sandards organization
isso large that it effectively coversthe bulk
of the industry or it's so established, then
there may not be anywhere else to go.

So the only choice isto sdf-exclude.

That was not very attractive in this case, the

standard being so important to Qualcomm's future
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and to the future of 3G standards worldwide that
sef-excluson was not an option.

So it then was forced to assert its
patent rights and eventualy conclude licensaing
agreements with other members, essentiadly with
Ericsson. Soinasensethisis a cautionary

tale, but it just pinpoints | think the way that
process can be very important and the kind of
problems that can lead to.

MARK LEMLEY: | agree with the process
concerns and so on. So | won't say anything
about that. | do disagree with the -- it seems
to be with respect to the substance that where
you start out depends on whether you think
sandardization is pro- or anticompetitive.

Now, | takeit that that isan
industry specific and maybe even within industry
specific determination.

Certainly if somebody came -- if dl
of the people in the fashion industry came
together and they said, you know, we have too

much variaion in fashion and weve redly got to
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sandardize this, the agencies properly should
look askance at that because they would say
what's the substantive benefit of cooperation
here, of having asingle sandard, relaiveto

competition. And the answer isit's not much.

By contrast in the industries we have
primarily been talking about, in the computer and
the telecommunications, in the semiconductor
indudtries, where most of these organizations
seem to congregate, the value of standardization

it seemsto meisalot greater, right, because
of the value of interoperability as Carl
mentioned earlier.

And indeed in many of these
circumstances because of network effects you will
have standardization whether you chooseto do it
or not.

And the only question is whether you
have stlandardization within a group that alows
different companies to compete to make products
that embody the standard, or whether you have

de facto standardization, right?
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And the operating system market isan
excdlent example of that. You don't haveto --
you don't have to create a standard setting
organization. But you should not assumein dl
of theseindudtries that you will get competition
asthe dternative.

S0 it seemsto me that rether than a
presumption standard setting organizations are
aways good, standard setting organizations are

aways bad, the red question iswhat'sthe
economic vaue of sandards itsdf and what's the
likelihood that the industry would standardize
with or without it.

And | guess| gtart from the
presumption that in mogt of the industriesin
which these standards are of concern some kind of
standardization turns out to be important.

DONALD DEUTSCH: | want to elaborate
on the discussion of de facto standard. | think
the redlity iswhatever organization crestesa
standard it's the marketplace that determines

the success of the effort.
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It is not uncommon for the marketplace
to have spoken prior to the initiation of a
gandardization effort. A technology -- in my
fidd, computer software, atechnology is
embraced by the industry so that everyoneis
building the technology.

The technology is defined by one
player, let's say. Now, the choiceis do we want
toinclude the player. And | think Professor

Gdlhorn suggested that that could be
anticompetitive in some ways. And once again
| disclam any legd knowledge in thisarea

But | cantdll you | know of a number
of instances where there was a greet deal of
enthusiasam about establishing the sandardization
activity with the mgor player at the table
because the other playersthen fed, okay, they
created the initiad specification; we would
rather be a the table hel ping to create the next
specification, the follow-on specification,
rather than waiting for them to rlease thair

product and | have to hurry up and revise mine
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because there's a de facto standard in the
marketplace.
So in many casesitisvery
procompetitive to get that dominant player to
the table because what it doesisit dlowsthe
industry to chart the future direction of the
technology rather than a single player to chart
that direction and the rest of the industry
trying to aways catch up one step behind.
MICHAEL ANTALICS: Let mejust make
one observation. | think -- | agree with that.
| think the danger comes not so much in the
standardization as agreements perhaps among
participants as to who they will ded with down
the road.
That's where you could face the
antitrust problems; if there was an agreement
only to cross-license each other, for example, or
to ded with each other in somefashion. That's
where the real danger comes, there as opposed to
the standardization itsdlf.

GAIL LEVINE: Mike, isthat avery
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common practice? Do you see that very often,
those kinds of agreementsto only cross-license
to each other?

MICHAEL ANTALICS: Widll, if wedid
we would have more cases at the Federal Trade
Commission probably. No. The danger comes when
you have firms -- would come where you would have
firms with some market power that could exclude,
you know, kind of the next generation rival or
somebody with some, you know, unique attributes
where they can keep their little club.

That's where you would run into a
problem. No. | don't think it's rel common, to
answer your question.

DENNIS YAO: Ancther question: Isit
naturd to think of the participants within a
dandard setting organization to bein various
cliques or groups depending upon their business
rel ationships outside of the organization?

And if s0, how does that affect the
process and the kinds of deals that can be worked

out that can make a particular standard emerge?
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CARL CARGILL: Thequedtionisare
there cliques. Of course there are because we
clique by basis of location, industry background,
education. 'Y ou dways have the halway
conversations.

However, since, oh, say, | think it
was the Allied Tube case, the people who --
such as mysdalf who managed the stlandards
infragtructure have made it very clear that

people who go to these meetings do not engage
in anticompetitive behavior.

And we give our people ingtructions on

how to avoid those Situations. If people start
to talk about price, you announce you are
leaving. You ask for it to be minuted. You
knock something over so everyone notices, and
then you leave.

| mean theruleisyou just don't

leave quietly. Y ou leave so everybody knows you

have left S0 you are clear on this. We are very,
very clear. Dell had another effect onit. It

brought it back.
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Itsmadeit into adiscipline.
Thereisaposshility dways of the Adam Smith
competitors getting together to do evil. It's
very hard to find that because most of the people
aregun shy.

Remember, one of the greet linesis,
well, don't worry about it; you're civilly and
crimindly liable persondly. And an engineer
with alot of stock optionsisredly careful

about that.
And so they go to tak technology.
And when it's other than technology, it's about
family, friends, other things. It's not about
their company's business. That's very, very
rarely do you get them talking about business.

DENNISYAQO: | guessinresponseto
that, | didn't mean that they would get together
and talk about anticompetitive things.

| was thinking that sSince you have
various reaionships with other firms, you have
drategic dliances with them, that in those

drategic dliance discussons possbly outside
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of the standard setting venue there would be
discussions.
Gee, you know, this standard is sort
of better for us because were trying to develop
this particular thing jointly. So let's support
this, and a so other people who are connected to
you, why don't you encourage them to support
itto. Sol wasn't thinking that that by itsalf
was anticompetitive or any sort of problem.
Butit'sanatura -- it's a context
for thinking about the process of the standard
setting, which isthere is a tandard setting
thing going on, and then there are these groups
talk together each other for other reasons for
which the standards matter, something like this.
DONALD DEUTSCH: I'm prepared to
respond to Professor Y ao's question by saying
it's even worse than you imagine. But wait a
second.
Thefact isif youwadk into a
Sandards mesting in the information technology

industry, you walk into a Sandards meeting and
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you look around the table at the 20, 25, 30
people who are there, chances are you have a
relationship with mogt if not dl of themiin
some area.
Theterm | believe which has been used
is co-opetition. We compete with these people.
We compete with these people. Y ou know, very
aggressively, but we dso have cooperative
arrangements with just about everything.
And | think that's the redity of the
IT industry. So because it's even more pervasive
than you might have thought, | think | do not
believe that it is the anticompetitive kind of
force that you might imagine, because, yeeh, I've
got dl kinds of rdationships with Sun, | have
al kinds of relaionships with IBM.
We're on different sdes of some
issues. We're on the same side with some issues.
That's just the reality of business today.
PANELIST: Thereisaso adigtinction
between getting together and having common

interests to create a product that you both have
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an interest in that's going to increase output
and an agreement that's going to in some fashion

keep others from having access to that standard.

TOR WINSTON: One thing we may want to

turn to here, you mentioned cliques. And | think
that leads to our next topic that weld like to
discussfor the last remaining time here. And
thet isthe issue of excluson.

And | know that, Don, you said that
you prefer to dedl in organizations where there's
apretty indusive environment. That might
contrast with some of the consortia that you dedl
in, Carl.

And | was wondering if we could just
sort of explore some of the issues that excluson
might present to the antitrust authority.
Whoever?

DONALD DEUTSCH: Firg of dl, |
sated earlier that Oracle vastly prefers and
believes that the best Stuation is aforum where
al stake holders are welcome at the table. That

doesn't mean they haveto be a thetable. But
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they should be welcome at the table.

Arethere Stuations where the
excluson of a gtake holder might be judtified?
| would expect -- in generd | would say that
would be truly unfortunate, because | think --
for a couple of reasons.

Oneisif the stake holder is excluded
| think there may be some legd issues. And
again I'm not able to speak on those, okay, but
it would cause me some concern, and | would have
to turn to lega counsd.

But the second is| think thereésa
much higher probability that the standard is not
going to be successful if amgjor stake holder is
not there.

But that doesn't mean that there
aren't some hopefully very rare Stuations where
maybe someone should be excluded. And the one
Stuation that | can think of would be acase
where a participant is -- comesto the table
solely for the purpose of obstructing the

activity.
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| don't think such adecision can
be made lightly. But | can imagine future
gtuations, and | have observed Stuationsin the
past where the participation of a certain party
was clearly an obgructionist intent.
And in that case you better have
some mechaniam, avery high bar, but some
mechanism to get on with the job. Now, | guess
thisis another case where | probably disagree
with Carl, but that's probably because Carl
hasn't redlly done any technical standards work
for along time.
But that's why you have Robert's
rules, okay, so he votes -- you know the
obstructionist votes one way; everyone votes the
other way; you get on withit.
But, you know, whether that's

excluson or not or what the mechanismiis, |
don't know. But that would be the one case that
came to mind where such a Stuation might be
judtified.

GAIL LEVINE: | want to just ask you
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one quick follow-up on about the idea of the need
to exclude the firm who has come to the table
just to sabotage the standard setting
organization's activities.
What kind of behavior isthat kind
of -- what kind of behavior amounts to sabotaging
or attempting to sabotage the standard setting
organization's work?
DONALD DEUTSCH: That'sredly hard
to answer, and it's probably very situation
specific. So, you know, I'm not even sure that |
could make any kind of general statement. I'm
not talking about the case of someone who comes
to the table and tries to kill your standard with
technica kindness.
And we seethisdl thetime. You
know, we found a problem. We fixed the problem.
We found another problem. At some point you have
process in place that says, okay, enough is
enough; let'sgo with it.
I'm redlly talking about something

that's much more egregious than that. And it has
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to do with the actions of the individuals thet
are a atable. 1t may have to do with legd
actionsthat are taken. But I'm taking about a
pretty high bar. And I'm afraid | don't have
much more specific to say.
GAIL LEVINE: Carl first and then
let's get back to Mark.
CARL CARGILL: Because! do ded
with the adminigrative things because that's --
unlike Don | don't go to technical committees.
The adminigtrative committees, you see
a person who will request recapitulation of the
previous meeting. In other words, in the
previous meeting we had this, but I'd like to
reopen that question.
And the phrase reopen the question
is repeated ten, twelve, fourteen timesin each
mesting because many times the process doesn't
dlow you to closeit down. It'slike, no, weve
killed that snake; move on to the next one.
But you can't because you're trying to

be open. And I'm new so I'd like to reopen this
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question and can we discussit again. And how
about this? Can we vote on that? And you have
this congtant series of smadll, little questions
or, wait, isthis redly within the scope of this
organization.

So you get questions like that. And
it's atremendoudy effective blocking -- unless
the committee will findly say, look, weve
killed that. We're getting on with it. What's
the next one? No. That'sslly. You know why
you aredoing it. Just let it go.

And the process protects in many
cases. It givesthe chairman or the chairperson
theright to say you're disruptive. That's where
the processis redly effectivein the
adminigirative committee.

So the process there -- and | agree
with Amy. The process does protect on that end.
That's where the process has its fundamental
vaue of mantaining an order.

S0 yeah, there are ways to do it.

Itsnot that difficult. It'swhat you do with
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any meeting you don't want to have go forward.
You can block it by kindly desth.

MARK LEMLEY: Wadll, | want to make
sure we bring this back to the issue of antitrust
sdience, right? | mean there are lots of ways
that people can do things which are pesky and
annoying and maybe even technologicaly
unfortunate thet are not antitrust violations.

And s0 it seemsto me that we're

redly talking -- when Ernie Gellhornistalking
about process concerns, they are of a somewhat
different order. They are of waysto usethe
standard setting process to capture a market that
it could not otherwise capture.

So the only st of circumstancesin
which it seems to me we ought to be concerned
particularly as an antitrust matter about
obgtruction are where they fit into that
category.

Now, ironicaly enough where the --
where the concern of abuse or takeover isan

intellectua property hold-up concern, then it
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seems to me with respect to most standard setting
groups, those that require some form of licensing
either on RAND or on royalty free terms, you are
much better off having the person suspected of
holding up the processin the organization and
therefore bound to the licensing terms than you
are to have them outside.
And o the redl threst to the

standardization process from somebody who wants
to engage in hold-up are the people you're not
going to see in the organization because they are
going to stay outside and bring their patentsto
bear only after the standard is adopted.

And | don't know that there's much a
standard setting organization can do about that
problem. And I'm not sure frankly theré's much
antitrust can do about that problem. That may be
a problem we have to solve with somewhat more
rational rules respecting intellectud property
and itsuse.

GAIL LEVINE: | know you've been

trying to talk and the air conditioning has kept
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blowing your card down.

DAVID TEECE: Jud briefly, | think
when you ask the question about exclusion or
openness you haveto -- and | think Mark Lemley
isframing it this way too -- ask from what
perspective.

| think there are issues from the
point of view of how you manage or organize a
standard setting organization. In many cases
things can proceed more quickly and quality
standards can get put in place more quickly if in
fact you do exclude certain parties.

In some instances it may be the other
way around. The question though for this group
isisthere antitrust -- isthere arole for
antitrust here. And | redlly have to scratch my
head hard to find arole for antitrust.

| mean | think that standards
organizations need to think these issues through
from the perspective of how can | get good
qudity standards in place in the marketplace
quickly. And thet istricky.
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But, you know, layering antitrust on
top of this, there aren't clear answers | think
from an antitrugt point of view. And therefore
if you lay it on you create additiona
uncertainties which in fact come back to bite you
in the sensethat it dow it is standard setting
process, adds cost, and delays competition.

RICHARD RAPP: | guess|'m puzzled.

And the reason that I'm puzzled by what David and
Mark haveto say isthat | have this kind of
informa mentd antitrust danger index.

And contragting the first part of the
morning's discussion about disclosure and so
forth with the second part, | say to mysdlf that
the morning was al about single firm behavior
and fundamentally opportunism.

And there has been avery hedthy
debate among antitrust economists and lawyers
about whether opportunism isredly an antitrust
issue.

And now talking about excluson in

its various forms after the break we seem to be
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talking about multifirm behavior, excluding
individuas from standard setting committees,
excluding participants from the standard setting
process, collusive underpayment, al of which are
variations on this theme.

And I'm saying to mysdf that's where
antitrust belongs. That's where thinking about
it in terms of enforcement policy we want to have
scrutiny, not interference, but scrutiny rather
than in the earlier set of circumstances we
discussed by and large Single firm issues. So
| think I'm in disagreement.

GAIL LEVINE: Carl? Oh, excuse me.
Do you have something that responds directly to
that? Okay. Go ahead.

DAVID TEECE: Obvioudy whenever
there are multiple parties you have to dways be
vigilant. And | suppose the scrutiny issuel
would agree with in some loose sense.

But should you have regulation and
gpecific rules? | think that's what the issue

is. Andit's hard for meto think of a pecific
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rule that is unequivocally going to advance
competition rather than dow it down. If you
can think of one, let'sdiscussiit.

GAIL LEVINE: | wanted to return for a
moment to a point that, Don, you raised early on
in this conversation about the need to have dl
the relevant stake holders at the table when a
conversation about standard setting begins.

What's the universe of relevant stake
holders? Who are the stake holders when a given
standard is going to be discussed?

DONALD DEUTSCH: Firg of dl, let me
qualify what | said. And that is, the stake
holders should have the opportunity to be a the
table. They may choose not to cometo the table.
That should be their choice.

Second of dl, | think in alot of
casesthat is a sef-determined thing, that
someone decides | have an interest in this.
Frankly a staterment was made this morning about
how the standards fora were user dominated. And

that's inconsstent with my experiencein the
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technology standards area.
But it may be true on other parts of
thisdephant. So if you define the entire array
of stake holders from producers of the technology
to users of the technology -- and there's
different classes of usersin the case of
information technology.
We may define a standard in our core
product areathat is an interface that's used by
people who produce products that run on top of
our products.

And they have end users, okay,
customers. Frankly in the United States the user
participation in the voluntary standards activity
isless robugt than one of the speakers thought
itwas. And | think the resson isther stekeis
smaller and therés a cost of participation.
Therésacos of going to the mestings.

Thereisacogt of reading the
documents and preparing to say something
intelligent about what's going on. And so, you

know, my answer goes back to it's a self-defined
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level of interest.

And dl I look for is aforum that
alows everyone who determines they have some
interest to cometo the table. And that would be
rules that alow that. That would aso bea
publicly vishble activity so that they know
there's a table to come to.

TOR WINSTON: So one thing that |
thought might be good to discuss alittle farther

isthe issue of that we're not dedling with
gtandard setting in avacuum here. Firms have
lots of opportunities to seek standards in other
forarather than just standard setting
organizations.

| was wondering if we could sort of
revist some of these issuesin terms of the
disclosure issues or the procedurd issues and
talk about how those issues affect afirm's
willingness to participate and to come to the
table and agree in a standard setting
organization, rather than sort of taking that

activity dsewhere, and aso then how might
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scrutiny or guidance from authorities affect how
those decisions are made.

MARK LEMLEY: I'm not sureif thisis
particularly responsive, but I'll give you one
gpecific example.

There are standard setting
organization out there which not only
don't determine what a reasonable and
non-discriminatory license might be as agroup

matter, but aggressively discourage people from
having any discussion whatsoever about what a
license price might be.

And asfar as| can tdll the reason
they do thisis because they are concerned that
if they St down in aroom and discuss price,
right, here the license price, they will be
subject to antitrust scrutiny.

Now, it seem to me there are some
pretty good reasons to want to encourage people
to have someidea of what price they are going to
pay before they adopt a standard.

And 0 the -- one implication of at
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least an antitrust fear, whether or not itisa
judtified fear, isthat it discourages people
from actudly gathering the information they need
to have to decide whether or not a particular
standard is cost effective.

AMY MARASCO: | would just say that in
response to that you have on behaf of some of
the standards deve oping organizations out there
both legd fears and then practica implications.

| think the legd fearsthat you get

from some of them are what you described, the
concern that there may be an antitrust problem or
a contributory patent infringement problem.

Thereisacase pending right now in
the Didtrict of Connecticut where a standard
setting body tried to step in more and ascertain
what were essential patents; could they be worked
around; what would the terms and conditions be,
and is now a defendant in alawsuit up there.

So that does not encourage

standards devel opers to want to undertake that

respongibility.
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| would also say asapractica matter
the people that are attending most of these
standard setting activities are technica
experts, and they are the right people to be
there to hdp determine what is the right
technical solution to the standards issue.
However, | would say that most of them
do not have legd or business backgrounds. So
for them to be in a position where they would be
debating terms and conditions may not be just as
apractica matter truly feasible.

| think that -- | don't know that
there are redly any standard setting bodies that
would say there is a problem with a patent holder
disclosing if they want to whet their proposed
terms and conditions may be.

It'sjust that | believe that some
standards devel opers do not want to be aforum
for any negotiation or further discussion of
those terms and conditions.

DENNIS YAQ: | wanted to remark about

patents versus trade secrets in thisregard. So
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if you've got a patent it's easy to talk about
perhaps in aforeign setting -- in a standard
setting forum.

If you have atrade secret it may be
alot harder to talk about. Y ou don't have the
natura protection. And so you may not be
willing to talk about it. Now, consider a
Stuation in which you're forced to disclose
patents and license them according to the rules.

Would that cause one asafirmto
possibly change the mix of things that you would
choose to patent versus keep secret? And would
that create a problem? Thisis sort of agenera
question to the practitioners.

| wouldn't -- if you're thinking about
patents that occurred before the standard was
really being thought about, of course it wouldn't
have any effect. Thiswould redly affect
ongoing efforts a the firms during thetime in
which the sandard was being considered.
Comments?

GAIL LEVINE: Cal, did you want to
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respond to that? | know you've been --

CARL CARGILL: One of the-- you bring
up one of the core questions we have which is
when do you want to disclose; how much do you
trust what -- | mean. You'relooking for alevel
of trust and aleve of need.

If you have -- it comes down to if you
have a trade secret that's not patented and not
protected. If within the standards organization
thereisamoveto Sandardize -- let'sput it in

ared case, the IETF, Internet Engineering Task
Force.

| have an engineer who goes, hasa
gredt idea. Thereisafour-month window in
which hisideaor her ideaisvauable. Now the
question becomes do you take it back, patent it,
go through the patent process? Or do you just
say blurt it out and hope that good things
happen?

It'sadynamic tenson. Thereis--
it'svery hard to do avery clear rule. You say

trade secrets are more -- no. Trade secrets are
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blurted out dl the time.
If you go to the IETF thefirgt thing

you get is a statement: Know wel that anything
you say here is open; anything you say within the
this context isopen. So if you blurt something
out, it'sout. If it'satrade secret, you may

have logt it. So that's one of the questions.

There's no easy solution to it because
aganit'sintelectud property that has an
acribed value. If it'saredly neat thing that
only worksin a network and you patent it and
keep it to yoursdlf, you have aredly neat
Supid thing because it's got no utility
whatsoever.
So in many cases sandards gain
utility from being exposed or technology gains
utility from being exposed. And again that goes
back to what -- the purpose of thisisto grow
the market, ultimately grow the market, grow
market size.
It's not to Sit on the biggest pile of

IPR, but to sit on the biggest market as a player
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in the biggest market. And that's what you're
looking for with dl standards. It'swe al work
together so we can go to the market.

It's not abigger piece of asmadll
pie. It'sasame sSze piece of ahuge pie which
is pretty cool. Sothat'salot of what we're
looking a. There was an earlier question I'd
like to address very quickly on theideaof large
firms getting together, dl the stake holders
getting together monopolizing.

One of the most successful attempts at
that was open systems interconnect. It was not
an attempt at it. Open systems interconnect was
an attempt by 1'd say the ten largest computer
vendors to put together a style of computing that
was for interconnecting computers to transfer
data.

| was at DEC at thetime DEC, IBM,
Hewlett-Packard and a whole bunch of us spent --
| have estimated it a $4 billion. Mike Spring
at Pittsourgh has estimated half abillion. So

we have some variances in how much we spent on
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1 justthe standards.

N

The reason you don't hear about OS|
anymore is because, well, JTC won and SO was

doing OSl. A little group called the Internet

g A W

Enginearing Task Force was doing something

6 different.

7 And dl the little vendors who

8 couldn't afford to compete in the big Sandards
9 organizations because we couldnt go to al the
10 placesput out TCP/IP.

11 That's why we have the internet, not

12 the OSl-net, because the users said oneis big
13 and complicated. It's 300 standards, twelve
14 bazillion lines of code. The market said, wow,
15 internet works smple, just in time standards,

16 cool.

17 It'sjust because you have dl the

18 players, just because you have dl the players at
19 the table doesn't mean you are going to succeed.
20 Sometimesit'saredly stupid idea sandard.

21 But it showsthat just because the big

22 onesarethere it doesn't mean you have success.
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Y ou have sgnificant failures a times. And that
was an expensive, ugly one.

GAIL LEVINE: Don?

DONALD DEUTSCH: Yeah. Gall, I'd like
to go back to the question that | understood that
you asked, and that is you wanted to go back and
talk about disclosure and procedures.

And not wanting to be redundant, |
want to go back to the statement | made of the
tension between the potential cost for those that

are required to disclose versus the potential
risk for those who have to come to the table.

And | tried to characterize thisas
something which would cause individua standards
forato establish aleve that is best for them
to atract their community. 1'd like to sort of
take that a next step and point out that thereis
amarket so to speak of standards development
organizations.

If any of usthink that W3C and open
group and IETF and ANSI, 1SO, IEC, ITU, and you

nameit, Oasisand | could go on and on and on
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are not competing ECMA, okay, are not competing
for sandardization activity, we're extremely
naive. These are organizations that want to

retain their position and grow and be sustained
over time.

And as such | believe that actudly
this whole area that weve been talking about all
morning is an area whereby these organizations
have an opportunity to become more attractive to
their condtituencies, because they are dl trying
to get usto come to the table with our next
great idea.

And if they somehow come up with the
right mix of cost to the discloser and risk to
the people at the table, were going to go there
instead of somewhere else.

GAIL LEVINE: Mark, you had your name
tent up for awhile. And | don't know if the air
blew it down or the moment passed.

MARK LEMLEY: No.

GAIL LEVINE: Youredl right then?

MARK LEMLEY: Yes



N

g A W

o 0

10
11
12
13
14
15
16
17
18
19
20
21

22

181

GAIL LEVINE: All right. Then, Don, |
think I'll have given you the last word for our
morning. | want to thank this truly impressive
aray of pandigsfor avery enlightening and
very informative morning for me and for Tor and
for Bob at the PTO. Weredly appreciate your
efforts. So thank you.
(Applause)
GAIL LEVINE: A few find housekegping
notes. On security, to leave this building and
get out to where you can get some lunch we have
escortsin the back of the room who can walk you
that way. Please don't leave without an escort.
We do need you to go with them.

When you |leave, take your name tags
off and leave them &t the front door. 1t will
help expedite you as you are trying to get back
in. And please come back at 2:00.

Don't be surprised if a 2:00 you find
this room occupied by 300 school children. They
will leave in time for usto begin our 2:00

sesson. Thereis going to be a photo op for the
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school children from out of town with the
Attorney Genera. But you may need to bring a
little bit of patience back with you after lunch.
Thanks very much.

(Lunch recess))
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AFTERNOON SESSION
(200 p.m.)

CAROLYN GALBREATH: Good afternoon. |
think welll begin if people can take their seets.
Good afternoon. My nameis Carolyn Galbregath.
I'm an attorney with the Antitrust Divison in
its San Francisco office.

I'd like to welcome you back to
the afternoon session of thejoint DOJand FTC
hearings on intellectua property and antitrust.
This afternoon our session on standard setting
practices will explore questions about licensang
terms.

And we will focus our discussion on
those particular terms and how they may or may
not have anticompetitive consequences. 1'd like
to introduce my co-moderators here this
afternoon.

Tor Wington is an economist with the
Antitrust Divison. And Gail Levineis deputy
assgtant genera counsd for policy studies at

the Federal Trade Commission. I'm aso joined
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today by moderator Robert Bahr from the U.S.
Patent and Trademark Office.
I'd like to take a few moments and
introduce our pand membersto you. We havea
distinguished group that have cometo join us
today and to explore theseissues. And Il
introduce them in aphabetica order and then we
will begin the afternoon sesson.
Stanley Besen isvice president
of Charles River Associates. Dr. Besen
isaconsultant and an expert on
telecommunications. Heis author of Economics
of Telecommunications Standards, along with Garth
Soaner, and is an author of aconsderable
number of articlesin this area.

Danid Gifford isthe Robins,
Kaplan, Miller & Cires Professor of Law &t the
Universty of Minnesota where for over 25 years
he has taught antitrust law, unfair competition,
and adminigrative law. Thank you for being here
this afternoon.

Richard Holleman is a consultant in
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industry standards and intellectud property. He
isaformer director of standards for IBM, and
he's been developing standards in technology for
25 years. He'saso currently the treasurer of
the IEEE Standards Association.

Allen Lo isdirector of intellectua
property for Juniper Networks where he's
responsble for managing patent, trademark,
copyright, and trade secret matters.

Prior to joining Juniper Networks

Mr. Lo served as a patent examiner at the

U.S. PTO. And he'staught at the Berkeley Center

for Law and Technology in Cdifornia

Mark Patterson is an associate

professor of law at Fordham in New Y ork where he

teaches competition and information -- hosts
competition and information seminars and teaches
antitrust law. Heis aregistered patent
attorney and an eectrical engineer.

Scott Peterson is corporate counsdl
for intellectua property a Hewlett-Packard

Company. Mr. Peterson has practiced as an
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intellectual property attorney for nearly 20
years and focused on computer related
technologies.

Lauren Johnson Stirohisa
vice president at the National Economics Research
Association. Dr. Stiroh has conducted research
on standard setting and has published articles on
standard setting and market power with Richard
Rapp. Welcome.

Danid Swanson isa partner at Gibson,
Dunn & Crutcher where heis co-chair of the
firm's antitrust practice group. Heisvice
chair of the international antitrust committee of
the American Bar Association.

Dan Weitzner holds research and
teaching appointments at MIT and isthe director
of the World Wide Web Consortium's technology and
society activities. Assuch heisresponsible
for development of technology standards that
enable the web.

Andrew Updegrove is afounding partner
of Lucash, Gesmer & Updegrove. He has been
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responsible for setting up more than 25 worldwide
standard setting consortia. So welcometo all of
our paneligts this afternoon, and thank you for
joining us for what we hope will be an
informetive and spirited afternoon of discusson.
Our focus will continue to be on those
issues that may raise antitrust concernsin the
area of licenang sandards. Do economic
efficiencies result from congraints placed upon
consideration of license terms or rates as a part
of the standard setting process?

Do practices used for licensing
intellectua property that has been adopted asa
standard create or promote the exercise of market
power in ways that we might view as being
anticompetitive?

And do standard licensing activities
involving intellectua property raise section 1
concernsin certain contexts? And if so, what
are those concerns?

Aswe begin today | think it's -- for

those people who were not here this morning, it
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might be good to recap. Professor Lemley pointed
out the lack of standardization in what standards
organizations call themsdves and how they are
organized.
And before we ddlve into the diversity
of practices surrounding licensing of standards,
it's probably good to seek some definitiona
clarity about the differences between standard
Seiting organizations, tandard developing
organization, and consortia, and how they may
each gpproach licenang mattersin different
ways.
Arethere arange of requirements that
are used by dl of them? Or are there certain
requirements that just some of these
organizations seek to use? To assst usweve
asked Richard Holleman to give us an overview of
standard setting organizations.
And I'm going to turn after that to
Andy Updegrove to talk about consortia, how they
are organized, and particularly focus on their

licensing terms and the way they seek to license
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intellectua property involving standards.
Richard?
RICHARD HOLLEMAN: Thank you, Carolyn.
| appreciate your inviting me to be part of this
pand. Perhaps| should say that first of dl
I'm not alawyer. I'm not an economist. I'm
just a standards guy who has been involved in
standards and patent related matters for many
years through many organizations.
And | seealot of familiar faces
herein the audience. And | appreciate the
opportunity for sharing some of my views and
comments on the subject.
I've been particularly activein IEEE
and the Standards Association and the IEEE SA as
we refer to it did file comments on the matter
thismorning. So those will be part of the
record aswell. I'm not here asthe officia
|EEE representative, but | wasinvolved in
framing those comments.

In relation to the question of the

licenang arrangements, if you will, in the
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various standards organizations, | hate to keep
using the words that came up over and over again
this morning which is; if you will, differences,
vaiety, flexibility.

| think perhaps some may view that in

some ways as an attempt to deflect perhaps red
issues and red matters. But | would tell you
that that's really not the case. Thereisahuge
vaiety.

And while we can group perhaps some of
the licensing arrangement under broad areas of
RAND, reasonable and non-discriminatory terms and
conditions, roydlty free, or even perhapsa
patent holder who indicates that they have no
intention of asserting a particular right that
they might have, that's even yet athird
category.

Once again there are considerable
differences within those options. Thismorning
there was discussion about royalty free. Even
roydty free has some vaiationstoit. In some

people's minds royalty free license means you
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don't haveto get alicense.

But yet there are certainly occasons
where aroyalty free license may be free of
royalty, but alicense is still needed because of
other terms and conditions associated with that
intellectud property. And I think that's
overlooked sometimes and we gloss over the term
royaty free.

So thereismore vaue in these

licenses that derives from disclosure of patents.
Thereis more vaue than just the amount of money
that may or may not be associated with aroyalty.
So | think that's an important point.

To go beyond that | would say that
another digtinction that | think isimportant to
understand is -- and this came up this morning to
acertain extent.

In this variety ranging from, if
you will, the formd standards developing
organizations and hereinthe U.S,, let's say,
operating under the ANSI umbrella, meaning the

procedures for accredited standards bodies,
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whether it be TIA or IEEE.
And the list goeson and on. From the
range on the organizations that, if you will, use
the ANSI procedures for patents and disclosure of
patents dl the way to what consortia or specid
interest groups may do in terms of thelr
contractua arrangements with members, open
awide variety of licenang differences.
And here again at therisk of
repeating the importance of understanding
diversty and differences, it doesredly play an
important role because of the way it impactsthe
market. And let me now just turn for aminute to
how thisis dl integrated into the overal
business process.

Standard setting for the most part is
just one piece of the bigger business process
that goes on in industry and which ranges dl the
way from, let's say, a product determination,
requirements determingtion, to the design, to
marketing, to implementation, to ddivery, and

hopefully to alot of sales.
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Standards can play arole in that.
And certainly licensng and licensng
negotiations are a piece of that total business
process.
| guess what we hear and | certainly
fed isaconcern are the comments that have
appeared as aresult of the hearings that suggest
that the standard setting piece of this become
more embroiled -- and | use that word
purposely -- embroiled in aspects that are beyond
standard setting thet are redlly in the licensing
and licensing negotiation aspect of the busness
process.
And findly because I'm sure we will
have more time to comment on these, just to sort
of st the stage, it isimportant to keep in mind
that when a patent holder discloses the fact that
thereis, let's say, an essentid patent that it
appears may be required when the standard is
published, based on the state of the standard
when the disclosure is made, for the most part at

this point the standards committees do not want
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to have terms and conditions of licensng put
before them in the committee.

And | can spesk for |IEEE standards
activities. That is certainly the case. And

ANS procedures do not call for that to be done.
But again we should keep in mind that
what happens once that disclosure is made, those
who have an interest in the activity certainly
can contact the patent holder outside of the
committee to determine what terms and conditions
might be available. The patent holder can make
these public.

And if you go to the websites thet are
available, IEEE, ITU, and soon there will be an
ANS website | believe, typicdly therésa
contact name there, aname and anumber. So
individuas have the &bility to call thet patent
holder, the company, the patent holder, and to
inquire.

If it turns out -- and this usudly
happens rather quickly when it happens -- that

it's determined there is not awillingnessto be
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forthcoming here, that the patent holder doesn't
gppear to be willing to enter into negotiations
and it'sfdt that thisis being unfarly

withheld, that works its way back in to the
Standards committee pretty quickly.

And of course the committee hasthe

option of perhaps seeking other approaches. They

have the option of sort of outside the mesting
entering into some conversations to see what's
going on.

But the whole point is the technica
people in the standards committee are the
engineers and the technicians concerned and
involved and qudified to develop the standard.

And for the most part these days they
do not involve themsdlves in activitiesin the
business process outside of that except for the
gsandards development. So | think | will
conclude with that. | fed rather strongly that
the issues that are before us today are issues
that are not new to the standards community.

They are certainly getting an airing



N

g A W

10
11
12
13
14
15
16
17
18
19
20
21

22

196

here, and awareness is being generated that
probably there hasn't been before -- it's

certainly not snce maybe the late '70s on some
other things -- which isgood. But they are not
new issues to the standards devel opers.

And | think that the processes and

the procedures that are used dong with the
guiddines that exist, be they ANSI, be they IEEE
and other standards developer guidelines that

exig, provide a very efficient and effective
foundation for the standards devel opment process
asit exisstoday.

So | hope that gives you an idea of

basicdly alittle bit about how the process,

let's say, would normdly work for many standards
developing organizations. Thank you.

CAROLYN GALBREATH: Thank you very

much. Just amatter of housekeeping for the
pandigts, were hoping to engage in adidogue
this afternoon and have follow-up questions to
the extent that they occur to people.

If you want to be recognized, just
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please turn your name tent on its sSide, and we
will recognize you and get those follow-up
guestions on the table. Professor Gifford?

DANIEL GIFFORD: | wasjust wondering

if you could clarify from your experience. In
your remarks a least as | -- your written
remarks as | remember them, part of the scenario
that is common isfor the -- you say the patent
owner to identify himsdf.

And then the potentid licensee might
gpproach the patent owner and negotiate the terms
of apossiblelicense. Now, how does that work
out in terms of, say, a practice of reasonable
and non-discriminatory license terms when the
first potentia licensee -- | know you say that
non-discriminatory doesn't mean identical.

But how does that in fact, you know,
roughly play out? The first potentid licensee
approaches the patent owner and gets an idea of
their license terms. Can the second potential
licensee anticipate thet the license terms will

be pretty much the same if werein one of those
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RAND contexts?

CAROLYN GALBREATH: Beforewego on,
could | ask that we speak into the microphone? |
think we're having trouble hearing in the back.

So you may want to just recap the question
quickly, Richard, before you answer.

RICHARD HOLLEMAN: The question that
was asked is when the first potentia licensee
approaches the patent holder and, let's say,

is able to come up with reasonable terms and
conditions and then a second or third subsequent
licensee comes dong.

Will they get the same reasonable?
| hope you're not attempting to ask me to define
reasonable and non-discriminatory.

CAROLYN GALBREATH: | think well get
there later this afternoon.

RICHARD HOLLEMAN: Right, but not now.
Embedded in the question | think is an important
point. And that isthat the system works on the
basis that the licensor and the licensee asthe

two interested parties negotiate alicense.
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That license is not necessarily going
to be the same from party to party to party. The
objective is that those licenseswill ill be
within the context of being reasonable,
reasonable terms and conditions.

But you'l often hear the term
reasonable sort of narrowly described to me as
the same roydty rate. And that may not be the
case because of dl the other valuesinvolved in
the exchange between the licensee and the

licensor. Maybeit will be the same, okay?
Maybeit wont.

Sometimes a patent holder will say
hereésaflat rate. And that's another variation
on these licensang agreements for this patent,
for this standard of flat rate.

But | think it'simportant to
understand there are other itemsin the licensing
agreement of value: exchange of other rights
between each other, field of use whether narrow
or broad, the term limits of the license.

And it'simportant to keep that in
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mind. And we tend to narrow down RAND in terms
of, well, that meansroyadlty rates. And thereis
alot moreto it than that. Thank you.
CAROLYN GALBREATH: Thank you very
much. And | think we are going to spend some
time redly going through those distinctionsin
greater detail so we can revist those later on
this afternoon.
| would like to turn though to Andy
Updegrove and have him give us afew comments on
how consortia may differ in the way that they

gpproach licenang terms.

ANDREW UPDEGROVE: Let me giveyou my

frame of reference first because it might be
ingructive in where I'm coming from. I've
worked with something like 45 consortia and
helped form most of them. And | dmost never got
aquestion about intellectud property rights
until five or 9x years ago.

Asmost of you probably know there was
a consent decree entered into by Dell Computer

withthe FTC. And at that point al of a sudden
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everyone became energized to the fact that there
was something going on here even they might not
have necessarily understood it.

Not too surprising because it was a

very difficult to understand consent decree.
But they knew that they had to sart paying
atention. So sincethat day five or Sx years
ago the number of questions that I've been
receiving has gone up and up and up.

And inthelast couple of years|i've
helped put together IPR policiesfor quitea
number of consortia. Now, the thing that is
probably most important for me to observeis that
there is an enormous amount of confusion out
there.

Y ou would think maybe after thislong
and particularly given the fact that the ANSI
policies have been out there for something like
20 years that there would be a reasonable amount
of agreement on what an intellectua property
policy should be for a standard setting body.

In fact thet is only true down to a
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superficid leve. Almog al consortiawould
agree that don't bother contributing something
unless you're willing to license any intellectud
property rights.

Almog dl of them would agree that if
you want to be part of the process that you have
to disclose a some point whether or not you have
IPR, intelectua property rights, that might be
infringed by an implementation of the standard.

But when you get beyond that the degree of
agreement fals off remarkably.

Thisis probably for afew principa
reasons. Oneisthat most of the people who are
charged by their companies with garting a
consortiaare not lawyers. Thereisaso very
little continuity in the people who form
consortia.

Typicaly they will come out of
the business unit. 1t might be someone from
marketing. 1t might be someone from the
technical sde.

And their acquaintance with
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intellectud property policies may be dim to

nil. So what they bring into the room when they
begin to discuss something like an intdllectud
property palicy, if they discussit a dl, is
whatever frame of reference they have outside of
that setting.

That frame of reference most
principaly isworking within a proprietary

company trying to maximize the vaue of your
intellectud property rights and maximize your
revenue by exploiting them.

This| would submit is entirdly the
opposite of what standard setting is about.
Standard setting is about gaining by giving away.
What you are trying to give away is ownership of
the standards that are produced by your
consortium.

The gain which you wish to achieve
isthat most obvioudy you can make prudent
drategic decisons. Y ou know that you are
betting or you hope you are betting your

corporate future on VHS and not Betamax.
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If there are two standards out there
or ten slandards, how do you know which one to
pick? Well, if the market leaders get together
in aroom and set astandard, that standard more
likely than not will succeed and you can make a
safe strategic decison.

If you take that intellectud property
and hold it to your breast and charge people for
it and make it ook like you are exercisng
control, those people that you want to have
implement it will be rightly suspicious and they
won't want to implement your standard.

So avery difficult thing for people
to grasp when they wak through the looking glass
from sdlling proprietary products to setting
non-proprietary standardsis that everybody has
changed. You have to change the way your mind is
thinking.

No one gives you an orientation when
you wak into that room to have that discussion.
And in fact most people in the room don't get it.

So thefirst problem you have is that people are
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Seiting out on a process which is different than
anything they do in the rest of their lives.

The second problem is that the
sandard setting organizations and consortiain
particular look very much like commercid joint
ventures. And I'm sureyou are dl familiar
with them.

It might be five or Sx companieswho

get together to bid on a government contract, or

they might get together to come up with acommon

solution that they can then sell products.

In that kind of a setting there are
al types of behavior that make very good sense
in that setting thet are very dedtructivein a
standard setting context. The best one | can
think of is mandatory cross-licensing.

Itisvery typicd in ajoint venture
to say that everyonein the joint venture will
cross-license each other and if they goto a
customer that they will demand a crosslicense
from their customer aswell. And why not?

Everyone's motivated to create whatever the
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joint venture was created to build.

All the customers are motivated to buy
it. So everyone has ajoint economic interest to
protect the intelectud property rightsin that
deliverable so that they can sdll it. Y ou don't
want people suing for infringement.

Contrast this with a consortium. You
typicaly have companies like HP, IBM, Oracle,
big companies, smal companies getting together

and saying we want a market to evolve more
quickly. And there are dways many examples:
Wireless, smart cards, blue tooth type standards.
People can't buy your products until
there is enough confidence in the marketplace
that that suite of productsis going to be
successful and become widdy implemented. It
doesn't do you much good to be the only person
who owns a phone because it will never ring.

So if you get together and come up
with a standard you can advance the marketplace
and you can move into it more swiftly. That's

very different.
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In that kind of a setting what you
want to do is you want to make it as easy and
possible, as easy as possible for the people with
the lowest economic motives to still adopt your
standard so that standard will become pervasive
in the marketplace.

If you wak into that with the same
mind-set asin ajoint venture, you won't be

doing the things that are necessary to succeed.

Another example, if you wereto look at W3C right

now, World Wide Web Consortium, many of you are

aware that they are debating whether or not
royaties should be levied in the case of
anything having to do with the internet.

In the case of the internet you're
talking about agloba enabling technology used
by hillions of people. Everyone will benefit
from the maximum involvement of anyone with
technicd ills.

Tolevy aroydty in that kind of
milieu would be insane. In contrast if you are

in amuch more narrow commercia setting you
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might need very badly certain companies to come
into it whose corporate policy was we will not
join aconsortiumiif it's royalty free.

Many timesI'll dedl in astuation
where people are coming out of a W3C meeting and
because that's the only standard setting event
they have been in they assume everything hasto
be roydty free.

Good answer there, bad answer here.

So not to belabor it or to hold things up, but
the problem that we see out thereright now is
that ther€'s great awareness of the issue that
an intdllectua property policy is needed.

But there's tremendous confusion
about what that policy should be and tremendous
ignorance about what resolutions are appropriate
in what sSituations,

Everyone will bendfit if thet levd of
educeation can beraised and if on the part of the
government everyone has a clear idea of what you
can do without getting into trouble.

CAROLYN GALBREATH: Thank you very
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much. | think we have confirmed as perhagps we
did this morning that there is no consstency and
certainly that one size does not fit dl.

And in an atempt to have ustak
about the issues in a reasoned fashion, we
have asked Dr. Stan Besen to put together a
hypothetica. It's within available on the back.
Y ou may have it among the itemsthat you have
picked up this afternoon.

I'd like to turn now to Dr. Besen

and to have him wak us through that very nice
hypothetica which explains and redly sets up
the complexities involved with what were going
talking about for the rest of the afternoon.

Thank you.

STANLEY BESEN: | think we have heard

from both this morning and sort of the early
part of the afternoon that thisisaredly
complicated and difficult problem. And | don't
want to suggest by my remarksthat | disagree
with that. That's entirely appropriate.

However, it's usudly the case when
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you have aredlly complicated problem it's often
easer to sort of sart with the Smpler verson
of it, at least one that you can try to answer
before sort of adding the complexities as you
go dong.

And so what | try to do hereisto
try to gpdl out asmple standards licensing
problem, smple enough again so that | think we
might come up with ardatively uncontroversa
conclusion about what the right answer is, and
then to sort of suggest some variations on the
smpler theme as we -- to show what additional
factors -- how additional factors not taking into
account the hypotheticd might affect the
conclusion.

| want to start off with a number of
very amplifying assumptions. Frgt I'm going to
assume that there are a number of technologies,
each of which isthe intellectud property of its
SPONSOr.

All of the technologies are equaly
capable of performing the same function, 0|
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1 don't haveto worry about this question of which

N

is the best technology.
And only one of the technologiesis
needed to produce afinal product. So | avoid

g A W

the sort of patent thicket problem that Professor

6 Lemley taked about this morning.

7 Second, none of the sponsors produces

8 the product in which the technologies are used.

9 Thais they aredl suppliers of technology to

10 the producers of that product. Obvioudy that's
11 going to make adifference. We have dready

12 heard dlusions to the problem.

13 But here I'm going to assume that

14  they make their money smply by licensng ther
15 technology to people who produce fina products.
16 Third, I'm going to assume -- and thisis

17 probably in some waysthe least defensible

18 assumption here or the one that makes the problem
19 gmpleinaway that makesit too smple.

20 I'm going to assumethat dl the

21 invesmentsin R & D to develop the various

22 technologies have dready been sunk. Fourth,
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I'm going to assume that that de facto
sandardization is not possible for the some
of the same reasons that Mr. Updegrove just
mentioned.

One of the possible reasonsiis perhaps

amultiplicity of competing technologies which

cause so much confusion among consumers that they

would be unwilling to risk being stranded with
the wrong technology.

And no single producer of the find
product can start a standards bandwagon on its
own. Soyou'veredly got to get everybody to
cooperate to do so. De facto standardization
won't work.

Fourth, I'm going to assume thet this
isthe last round of a standards competition
involving these technologies. Therédsno
possibility of further refinement. Obvioudy
that makesthings -- lifealot smpler.

I've assumed the technologies have --
al the technologies have the same technicd

capability. But | have to have some variation
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among them. I'm just going to assume they have
differences in the manufacturing costs.

Some technology -- if you use one
technology, your manufacturing cogs are lower
than if you use another, et cetera, et cetera.

S0 there are some variations across technologies,
the manufacturing costs they imply even though
they end up producing products that have the same
value to consumers.

And findly I'm going to assume as an
industry standards body -- and thisis of course
very important. The standards body consists only
of producers of the find product and not the
SPONSOrs.

And I'm going to try to answer four
questions in this smple hypotheticd. Should
the standards body choose a standard? Which
technology should it choose? What rights should
the standards bodly try to obtain from the winning
sponsor? And what should the license fee be?

Those are my four questions, and |

think | can answer them given my smple example.
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The firs question is, yes, the standards body
should pick a standard.

In this particular case there would be
no market but for the selection of a standard,

too much confusion among consumers perhgps with
the result that no market would develop.

Everybody is better off if thereis
astandard or at least no oneis any worse off.
Second, which technology should be chosen again
| think isfairly uncontroversd here.

The technologies dl can do the same
thing. Obvioudy you want to choose the one with
the lowest manufacturing cost. That's the only
difference among them.

It is efficient to choose the
technology that involves the lowest cost of
producing this product that has the same vaue
to al usersregardless of which technology is
employed.

What rights should you acquire in the
process, or what rights should the standards body

demand? It should demand the right to use the



N

g A W

10
11

13
14
15
16
17
18
19
20
21

22

215

winning technology -- and thisis sort of this
hold-up problem that we have talked about before.

Theright to use the winning

technology for the term of its intellectud
property protection, presumably the term of the
patent, a alicense fee determined at the time
the technology is chosen we can waffle on that a
bit. We can come back |ater.

We can perhaps talk to the way Dick
Holleman described how it might be done after
but somehow taken into account. But in this
particular case you would certainly want the
license fee to be determined up front.

And findly the question is what
should thefeebe. I'm not sureif thereis
reasonable and non-discriminatory. Those are not
terms economists use.

But the right answer to the question
of what the standard -- the fee should be is some
amount between zero which is the smallest amount
that anyone will accept since the technologies

areadl -- R& D costsare dl sunk.
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Some amount between that amount and
the difference in the manufacturing costs of the
lowest cogt, that is the technology you actualy
chose, and the second lowest cost technology.

So, for example, if the cost of the
lowest cost technology -- manufacturing cog, if
the lowest costs of technology are nine dollars a
unit and the manufacturing costs of the next most
efficient technology are ten dollars a unit, the

fee should be somewhere between zero and a
dollar.

That's the answer in this particular
case. Now, what | have described hereisakind
of at least metgphoricd auction in which the
various parties bid to be the -- the various
sponsors bid to become the standard and in which
they bid license fees and in which the winner is
chosen based on a combination of the license fee
and the manufacturing costs.

And the standard body picks the --
chooses that technology that has the lowest

combined license fee and manufacturing costs.
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Whether it's zero or the dollar in my example
isredly immaterid for the purpose of the
andyss.

It might depend on the nature of the
auction process, how good the standards body is
a negotiating, et cetera, et cetera. But in any
event you would want to choose the technology
with the lowest manufacturing cos.

At the same time of course you want to
exploit what has been described here before as
the existence of ex ante competition. Before the
standard is chosen there are a number of
aterndtive technologies.

Ther existence condrains the license
fee that the successful bidder can obtain. And
the standards body wants to exploit that by --
during this early processwhen it has
competition.

Now, | think -- and I'll be curious
aswe go dong here to find out whether those
answers are as uncontroversia as | think they

are. But let metry to suggest how one might
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congder some variations on the theme and see
what sort of complexitiesthey giveriseto.

Thefirs iswhet if there are
differencesin the technica capabiilities of the
various technologies. What if they are not all
the same? What if some of them are capable of
producing better products than others?

Now, obvioudy the auction -- this
metaphorical auction should teke that into
account. It doesn't mean they should ignore the
cods. The manufacturing costs are il
important.

If you were an economist you would say
that you would want the technology chosen asthe
gsandard that has the largest surplus, the
largest difference between the vaue of the
product being produced and the cost of
manufacturing it.

Y ou would want -- you would certainly
want to take the cost of manufacturing into
account. That might mean by the way that

conceivably you might end up choosing something
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other than the best technology.

A technology only dightly better than
another, but with much higher manufacturing costs
may not be the best technology to choose. But in
any event you would certainly want to take into
account the ex ante competition in that case just
as you would in the case where | assumed that dl
the technologies were the same.

Wheat if sponsors are members of the
standards body? That makes the world more
difficult. Inmy initid example | assumed a
kind of homogeneity of interest among dl the
standards body's members.

That's not necessarily going to bethe
case if some of the members of the standards body
arein fact the sponsors. If | am a sponsor
| care -- particularly if I'm a sponsor that
doesn't produce the final product, | don't care
about having the lowest cost technology chosen.

| care about having my technology
chosen. And so in this particular case the

producers of the find product are going to have
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to be concerned about whether a standards body
with this more heterogeneous membership will take
into account their interests,

And that will of course depend on
al manner of thingsinduding voting rules and
influence and awhole bunch of other things which
affect which standard is chosen.

But you don't get the nice, smple
result where you have a congruence of interest
among al the members of the standards bodly.
What if sponsors produce the final product? This
isapoint that | think Mr. Updegrove dluded to
before.

Infact if I'm the producer of the
find product | might well be interested in
having my -- | might be s0 interested in having
my standard adopted | might be actually prepared
to accept an even lower standard than in my
hypothetical.

Why? Because maybe thereisa
manufacturing advantage that | have that comes

from having my standard selected as opposed to
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somebody else.
That is the bidding -- to be the

standard will reflect in this particular case

the desire on the part of sponsorswho are aso
manufacturers to have the standard selected not
just for license fees but because of whatever
advantages they may have in their manufacturing
process.

That's going to influence the outcome

of the process. What if R & D cogts are not
aunk? | said thisisthe mogt difficult problem
that one might address here.

Obvioudy if itcosts--if R& D is
expendve asit often isand you're only in the
business of licensing your technology, that's
your only source of revenue, then redly, redly
low licensefeesis not redly avery good
businessto bein.

And the next time around you may well
decide that producing technologies for the
standards body that hoses you when you try to

have your standard -- your technology included in
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1 thestandard isnot such agreet idea.

N

That might induce a standards body to
become somewhat generous in order to encourage --

to develop areputation for being an attractive

g A W

place to develop technologies because you get

6 paid areasonable amount when the standard is --
7 when your technology is adopted in the standard.
8 | must say however that given dl

9 the other problems that we've talked about, the
10 various hold-up problemsthat I've talked about,
11 that'sakind of -- that's -- you have to worry

12 &bout that problem aswell.

13 | just want to suggest that the point

14  that | think may have been sort of logt in the

15 discussonsthis morning, which islicensang

16 technology from somebody ese, isn't the only

17 dternative.

18 One thing you might well decide to do

19 infactif you think these other hold-up problems
20 and others are a serious concern but you il

21 wantto makesurethe R & D isinfact performed

22 istodoit yoursdf.
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And so that may explain the sort of --
the combination of R & D development and standard
setting taking place together in which the
industry or the usersin this particular case,
the producers of the final product themselves are
involved both in the development of theR & D and
in the standard setting process.
They sort of attempt to kind of get
the best of both worlds and encourage R & D but
at the same time not be subject to the hold-up
problem. How are we doing on time? One more
minute? Fine. | knew | could get it.
The last point | want to make is what
if defacto sdandardization ispossible. Wall,
in the hypothetica unless you submit your
technology for the standards body to consider,
you have no chance a dll.
But if in fact the standards body --
the fee demanded and obtained -- or the fee
demanded by the standards body is very low and
the option of going the de facto route is

available to you, you may decide to choose that
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instead.

The standard body has to worry about
the participation of sponsors in the standards
process and if in fact they drive too hard a
bargain.

Getting back to the question of what
isfar and reasonable, they in fact may find
themselves not having very many sandards
contributed to them for consideration. Let me

stop here.

CAROLYN GALBREATH: Thank you. I'm
wondering if we have comments from the pandists
about the hypothetical. And if we don't, then we
can continue. Andy?

ANDREW UPDEGROVE: Let me start by
talking about how typical the example would be
because that might be very illudtrétive.

Most people who used to game
specifications were people like the client | had
15 years ago that made fire boots and basicdly
tried to get on the standard setting panel and

write a spec that described their fire boot and
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their fire boot only.

When you'e looking at computers and
telecom you're talking more typicaly about
interoperability or business processes where it's
not as susceptible to the type of gain that your
exampleisredly oriented towards.

So people are trying to come up with a
specification that doesn't 0 much ingtantiate a
particular product but enables lots of thingsto

happen in connection with each other.

So | guessthefirg point isvery few
submissions to standard setting bodies are of
products by people who intend to charge roydties
in connection with them. The royalty issue turns
up more typicaly by people who happen to hold
patents that an adopted standard infringes.

So thefird thing is that most people
who are going to respond to a call aren't people
who want to make that product and collect
roydtiesonit. They are people who want a head
dart from dready being at that Starting point.

They don't want to saddle competitors
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with roydties because what they want isa big
market for that product. And they're satisfied
with a head start.

So the first comment is for better or
worse it would be a rather uncommon seiting in my
experience where you had people submitting in
order to regp aroyaty upon adoption. The
second thing is when it comesto picking there
are many different criteria that might go

into that.

A technology submitted by anobody as
compared to atechnology submitted by a market
leader, for better or worse there might be some
deference given to the submission of the market
leader because they knew that there would be an
enormous number of products coming out very
quickly.

They knew that they would be well
marketed gaining credibility for the standard.
They knew that the submitter had wide respect
for their technology. So conscioudy or

unconscioudy if the god isto get wide adoption
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of the slandard they might favor the gorilla
over -- to mix metaphors, Goliath over David.

They might dso look at the ease
of implementation as compared to the cost of
implementation. They might look to the degree
to which it would work easily with legacy sysems
as compared to requiring expensive secondary
modifications or additiona products to go dong
with it.

So costisrelative and in a broader
cost than manufacture. And when one assumes that
the god is the wide adoption of the standard,
cost is one factor but not the only factor in
achieving the ultimate god.

Asfar asrights, | think the clearest
way to say it isyou want any right necessary to
alow any player at any point in the chain to be
ableto as amply and easlly as possible cresate
and market that product with the fewest
impedimentsto its norma mode of business.

| mean | could belabor it, but it'sa

broad range. So whatever it takes to make anyone
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want to create and sell that product and be able
to use dl their norma marketing partners
without them having to go back and individualy
get alicensg, it'salong lig.

So let mejust leaveit at that |
think. Should they pick the sandard? They
should pick the standard, but only if it
satidfiesthat wider array of demandsin order to
reschthegod. It may bethat al of these are
chegp and al of them are unsatisfactory for
reasons beyond cost. They may need more

ubmissions.

CAROLYN GALBREATH: Thank you. Mark

Patterson?

MARK PATTERSON: | approach these --

think about these problems more from an ex post
perspective than an ex ante one, thinking of them
after the standard has been selected and then
what do we do when a patentee, say, wantsto
demand a high licenang fee.

At that point from after the fact

ex post we can sort of try to judge why we think
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what the patentee is doing is unfair, what, say,
anticompetitive motives the patentee might have
for demanding licenaing fees that we think are
unfar or that discriminate unfairly.

And | guess what | would wonder --
what | would like to ask is ex ante can you even
anticipate those? Could we even imagine that we
could have an auction? It would be smple enough
| guessif you wanted to demand a smple royalty

fee as apercentage of profits or something
like that.

But to the extent that you're going to
alow any discrimination -- and there are good
reasons to alow some discrimination -- I'm not
sure you could specify the circumstances -- the
kinds of discriminations that we would think
would be okay and the kinds that we would think
would be not.

S0 -- and if we can't specify those,
then | wonder if it's even sort of theoreticaly

possible to conduct an auction.

CAROLYN GALBREATH: Dan Weitzner?
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DANIEL WEITZNER: Thanks. For reasons
that I'll explain more probably later, | was
actudly just going to remark on how completely
foreign that hypothetica soundswhichis-- |
think just to maybe point out that the internet
and the web are weird.

But | think it's just gtriking that
that sort of caculuswhich al seems quite
reasonable, if you can use that term, you know,
isvery different.

| just want to point out two waysin
which | think it'sin some sense foreign from the
kind of internet/web interoperability standards
environment that | think Andy started to
dludeto.

Oneisthat | have ahard time
extrapolating from the smple set of choices that
say you've got four, pick one, here are the known
advantages and disadvantages or the known codts.

My experience of internet and web
dandards is that they redly involve a

negotiation about how to fit awhole bunch of
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existing products and requirements together.

So | guess I'm wondering the degree
to which you've taken into account this
interoperability factor whichisredly a
multivariant consderation. Lots of different
people have lots of different systems.

The idea of setting astandard isto
get together so they can dl work together and do
the things they want to be able to do together.
I'd be interested in your thoughts about how that
gets sorted out at an auction.

And | guess the second is this ex post
versus ex ante digtinction. | do just think
it's quite difficult early in the processto
understand the full cost implications of these
choices.

I think you probably could at some
point look back and estimate what the costs of
different options that weren't chosen would have
been. But I'm interested in how you could use
this sort of auction mode in a practical way

when you suffer from that sort of uncertainty
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which | think often characterizes the choices.
CAROLYN GALBREATH: Perhapswell let
Dr. Besen respond and then welll go to Richard
Holleman. If you could, move closer to the mike.
STANLEY BESEN: Yes, theworld ismore
complicated than the modd. I'll concede that.
| think | agree with many of the things that were
sad, but not dl of them. I'm alittle puzzled
about thisissue that says, well, nobody is
redly inthisto get license fees.
If that were the case, | sort of
wonder why were here. And maybe that's the
right answer. But | thought people were actudly
worried about the question of hold-ups and
excessvelicensefeesand dl therest. If that
never happens, we probably can al go home.
ANDREW UPDEGROVE: A very important
digtinction, the digtinction being that
submitterstypicaly are not. People submitting
technology typically are not.
Thereal debate most often, as| said,

relates to a member of the consortium who raises
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their hand and says that reads on my patent; |
didn't come in here necessarily to see you teke
something out of my pocket.

Soit'savery red issue. But
datigticaly it doesn't tend to be a submitter
issue. It tendsto be an incidental or
unanticipated issue.

STANLEY BESEN: Fair enough. The
other question that | think Danny referred to
is sort of the multiple patent problem which
economigts think of as the complements problem.
Think of the worst possible example.

There are two technologies, both
of which are absolutdly essentid to the
interoperability of aparticular product. And
they arein different peopl€'s hands. Weredly
don't -- what economists can say about that is
that'saredly hard problem.

Okay. It's nonsensethat each of the
entities in effect wants to demand -- in fact
thinksit can demand the entire surplus. But as

somebody suggested earlier, if everybody triesto
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get the entire surplusit's in nobody's interest
to manufacture the product in the first place.

And sort of working out the problem of
multiple complementary patents| think is-- or
intellectud property is actudly a much harder
problem than the one | described here wherein
fact the technology are subdtitutes and off
choice of one or another.

CAROLYN GALBREATH: Okay. And Richard

Holleman.

RICHARD HOLLEMAN: Yes. Thank you. |
would have a number of questions about Stan's
hypotheticd. But | would limit it to just a
couple of comments.

One, what concerns me | think most
fundamentaly about it isthe fact that it's
built on an assumption that something other than
reasonable terms and conditions has to be done,
something other than what is the common practice
has to be implemented.

And let me give an example. And

Carolyn when we had amesting to prep for this
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pand said whenever you can give some red live
example kinds of things. Sort of a bake off
approach is not something that's foreign to
standards devel opment.

| can recdll in the JPEG areawhere
there were not necessarily exactly smilar
technologies, but technol ogies competing for the
agorithm for coding for aJJPEG. And so they had
atechnicd andyss done.

And the competing technologies

were conddered and reviewed. And the committee

fdt that for the sake of compatibility,
interoperability if they were going to have a
standard they had to make a selection.

So they made a selection based on
their -- based on their best technica judgment.
And the sdection involved patent rights.

And those patent rights were offered
on areasonable terms and conditions basis which
was acceptable to the committee. It did not
require getting into an auction, certainly much

less in the sandards committee, but an auction



N

g A W

10
11
12
13
14
15
16
17
18
19
20
21

22

236

in terms of roydties.

And then my second comment beyond that
is| think thereisin exigence afarly good
range of what reasonable means, both based on
common practice in industry plus based on case
law that has taken place.

So we get the impression that thisis
acompletely foreign term that is dangling from
the ether that anybody can interpret it any way

they want. And actudly in practicel think it's
redly along ways from that. There are some
ranges that have been accepted.

And the idea of seeking ex ante, pog,
and these auctions and so forth, my basic
guestionis-- comment is| don't see any redl
compelling need or problems that would drive us
that way since there have not been alot of
problems where the standards bodies have been
caled up and said -- and been presented with the
fact that you have a tandard and the patent
holder is attempting to extract unreasonable

terms and conditions for that.
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I'm not saying it hasn't occurred.
But if you take the thousands and thousands of
standards that are out there, to the extent it's
thereit'sde minimisin my view. Thank you.
CAROLYN GALBREATH: Tor?
TOR WINSTON: | just wanted to say
thank you to Stan Besen for his hypothetical.
| think it points out alot of sort of the
complexities that were dedling with. And it's
definitely acomplex issue.
Redlly what I'd like to do is open up
Mr. Holleman's question to the entire panel and
potentidly the people that we have from industry
here. Isthisaproblem? Isacommitment to
these RAND terms and such a problem? And maybe
we could have Stan Besen comment on that as well.
STANLEY BESEN: | don't know how
typica these are, but | dways keep thislittle
clipping in my drawer to have ared world
example where something like this seemsto have
happened.
Somebody actually demanded
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unreasonable terms, Dick, if you can imagine

this. The article darts -- the head lineis IBM
Unisys reduce fees for modem compression. It
says. IBM and Unisys under pressure from modem
manufacturers, aCCITT committee, and the
aggressive licensing policy of British Telecom

have cut their patent fees for acompression
agorithm needed to build aV .42 bis modem, the
next mgjor growth areafor that market.

The example -- this thing talks about
these guys asking for redly high fees, the
committee saying we think they're too high,
and they negotiate lower fees.

RICHARD HOLLEMAN: | can respond to
that fairly quickly if youd like. That happened
to concern astandard called V.42 bis out of the
CCITT. And the activity that's described took
place outside of the standards committee.

What was disclosed in the standards
committee was that these three companies had
patents that may be essentid, and there was

concern.
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Outside of the committee and

independent of each other, okay, each of the

companies gave condderation to the importance of

the standard, their own intellectual property,
and what they felt, okay, would be areasonable
thing for them to do.

The result of those considerations by
each of those companies ended up being an offer
of aflat fee. In lieu of the norma current --

then current royalty bearing rates, let's say
one percent and so forth -- and this happens
constantly.

A company like IBM has agenerd
licenang policy in terms of royalty retes.
Given aStuation it may offer something royaty
free, aonetime charge, arecurring flat fee.

And inthis particular case as|
recall it was aone time fee of -- | think one of
them said about $20,000. The other one said
20,000, 20,000. | think that may be close,
right, Stan? No. Youand | didn't talk about

this ahead of time, right? Okay.
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And on that basis | would tell you
that standard became very successful. V.42 bis
has been an extremdy successful gandard. The
point for me on that, Stan, is that's an example
of the licenaing aspects of standards working
in an appropriate way and in thiscasein an
internationa arena, in an internationd arena.
And | think it's so important to
keep in mind that what we talk about inthe U.S.
has severe consequences internationaly since for
the mogt part the intellectua property involved
in standardsis born in the United States.

So we do have to be very careful about
that. So think it's agood example of the
process working effectively. Thank you.

TOR WINSTON: Allen?

ALLEN LO: Let mesharethe
perspective of acompany that -- or at least a
class of companies| believe that have emerged
in the last few years that are sgnificantly
impacted by RAND terms and this practice of RAND.

And just by providing some context,
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the company that | work for | believeis sort

of amember of aclass of emerging companies
that didn't exist ten years ago and cameinto
existence to provide products or solutions for
the internet.

And as has been discussed earlier,
the internet as agloba network, asasngle
network imposes at least one requirement which is
interoperabilities. In order to be part of that
network you need to have products that comply
with standards so that you can communicate with
al other products within that network.

And to meif anything has changed in
the last ten years or so since the internet, that
isaggnificant point.

To paraphrase what | think Professor
Gedllhorn said this morning, just because thereis
alack of litigation -- and I'm not sure that is
the case. But just because there might be alack
of litigation doesn't mean thet thereisn't a
problem.

What RAND does is basicdly remove the
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respongbility of determining licensing terms

away from the standards body and provides a
standards body with some comfort leve that there
won't be a hold-up problem but then shifts that
burden of determining those fees or those terms

to the parties, and the parties being the patent
holders and the companies that will be
implementing the standards.

In the class of companiesthat I'm
referring to, these emerging companies, one
characterigtic is that because they arefairly
young companies they typicdly have less mature
patent portfolios which means that when it comes
to patent holders wanting to license on RAND
terms, reasonable and non-discriminatory, what
actualy hgppensisin practice isthat the
patent holder will approach the company and
provide -- offer alicense.

And my experience has been that dmost
universdly they want roydties. So thisian't
adtuation where they are looking to do

cross-licensing or any other kind of terms.
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They want money.

And the company that'sin the position
of taking the license or being offered the
license redly has no leverage to negotiate
anything that's fair and reasonable from the
terms of that company because it doesn't have a
mature patent portfolio and because it hasto
implement these standards.

What the effect isistwo things. One
is the patent holder isin the ultimate pogtion
to dictate what those terms are going to be, what
those RAND terms are going to be.

Often times from my experienceit is
a percentage of revenue which when you look at
one percent or whatever percentage, that amounts
to quite abit of money. And because of the
leverage disparity | don't think -- in my opinion
at least by definition you can't reach reasonable
terms.

The other effect isthat because
Sandards are complex it isamost ways the

case that there will be multiple patents with
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multiple patent holders thet claim to have patent
rights that are essentia to practicing that
standard.

And one of the things of by shifting
the respongibility of dictating RAND terms away
from a centra authority to more of an ad hoc

type of stuation, what you end up withisa

Stuation where RAND terms may appear reasonable

in the context of one particular patent or in the
context of negatiating with one particular patent
holder.

But when a company has to dedl with
multiple patent holders that may hold -- that
hold multiple patents, the cumulative effect is
that the product -- the company that's taking the
license has to take -- if they accept these terms
they may end up having to pay 20, 30 percent of
revenue just on patents, which | think isnot --
certainly from the company's standpoint who's
taking the license is not reasonable by any
means.

The ultimeate effect | bdieveisthat
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these companies with the less mature patent
portfolio and the inability to negotiate anything
reasonable have a Sgnificant disadvantage to
other companies that may aso be implementing
sandards that have large patent portfolios who
are able to negotiate either reasonable or
cross-license royalty free,

Sowhen | look at RAND and in
particular your comment, Mr. Holleman, about
non-discriminatory not being the same as
identical, it seemsto methat if -- I'm not sure
what non-discriminatory would meen if it didn't
mean identical.

If large companies have the benefit of
being able to cross-license for free and practice
the standards, shouldn't the smal company as
wel?

CAROLYN GALBREATH: Thank you.

RICHARD HOLLEMAN: Should I respond to

just that last point or would you rather | not,

Carolyn?

CAROLYN GALBREATH: | think it might
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be a good ideaif we could proceed with a couple
of other people and then do awrap-up. I'd like
to recognize Scott Peterson next. And then, Dan
Swanson, if you would like to follow that would
be gredt.

SCOTT PETERSON: So curioudy
dthough | -- my experienceisin acompany quite
different from Allen's avery large company.
Hewlett-Packard Company is avery large company
with avery large patent portfolio. We
experience much of the same thingsthat he
experiences.

S0 his characterization of thisas
being a problem that may be peculiar to young
companies, small companies, companies that dont
have large patent portfolios, | wouldn't restrict
it in that way.

We experience some of the very
chdlenges that he articul ates that flow from
the uncertainty of what RAND means and the
expectation that RAND is an appropriately

specific concept that you can then decide
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what that meansin some sort of a
one-on-one-negotiation after the standard
has been adopted.

Let me describe a problem -- the
problem in a particular way from alittle

different perspective from his. Reasonable and
non-discriminatory is not well defined for lots
of good reasons.

It's extremely context dependent. So
we're here with no definition of it for excellent
reasons. It's not something that you want to
write aformulafor because it's extraordinarily
context dependent. How do you determine what
RAND is depends on many, many details.

One of the details has to do with the
patent, by gosh. And in fact one of the wonders
of the patent law is thet the value thet is
returned to the inventor isin fact intended to
be scoped according to their invention by this
curious little thing.

Y ou give them amonopoly and you alow

them to negotiate whatever terms they might warnt.
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And for someone who has a pioneering patent, by
gosh, they get -- they can get a pretty good
ded. That patent is going to be extremdy
vauable to people.

The mgority of patents actudly are
not a al likethat. The mgority of patents
are of much more mundane consequences. Many,
many patents offer very little competitive
advantage. Oneis maybe dightly better than
others.

One may be one of three or four
or more ways of doing a particular thing and
therefore the licensing vaue of that might
be extremdy smdll.

Weéll, one of the wonders of this
standards world is that when a patent becomes a
patent that is essential to practicing a stlandard
and you have a group of companies who are often
time the competitorsin that marketplace get
together and agree that in order to enlarge the
market in which were al participating and
something which will be vauable and important
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for consumers and the producers adike to agree on
the particular way, it's very common for them to
pick one of these little unimportant details.

It didn't matter which one it was.

But one of these will get chosen. Wall, that

might be covered by a patent, a patent which more
likely than not is a patent whose value prior to

its being anointed in thisway was of very smdl
vaue because in fact the mgority of patents are

of rdativdy smdl vaue,

As| say, the number that are the
real gems are afraction. So now we get back
to figuring out what reasonable and
non-discriminatory means.

So we have anegotiation. We have a
negotiation however after this anointed event has
occurred. So now oneis negotiating alicense
for what has now become effectively a pioneering
patent because it's essentidly in an economic
sense the equivaent because you can't
participate in this particular market area.

If the standard achievesits goad and
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is successful, you won't be able to participate
in the products that play and interoperatein
that marketplace without that patent.

So that patent has now taken on a
sgnificance far beyond the innovation that it
represented. So what isit that you're
negotiating here?

It seemsto methat at that point in
time the patent owner isinavery --isina
wonderful position because they now have

something, an asset which was of no consequence
the other day, and now is of great consequence.
Should they be rewarded for that? How should
thisdl play out?

If in fact they are rewarded as if it
was a pioneering patent, this seemsto meto bea
terrible distortion of the patent system because
in fact the patent system was -- is providing
people with monopolies, but monopolies that are
proportioned in terms of their economic contral,
proportioned to the innovation.

The vaue here is not proportioned to
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1 theinnovation. Thevaueis proportioned to the

N

importance of the andard, a detail that flows
from the collective action of dl these folks.

So thisisalong way of saying that

g A W

I'm very concerned about the challenges of doing

6 negotiation after the standard has been selected

7 asaway of determining what was reasonable. |

8 guessanother -- well, let me stop there.

9 CAROLYN GALBREATH: Okay. Thank you.
10 Dan, do you have afew comments? | was actualy
11 going to cal on Dan Swanson, but go right ahead.
12 DANIEL SWANSON: We need some
13 dandardization of the Dans, | think. Let me
14 fird thank Dick Holleman for retrieving my name
15 tagdthough | must say Dick whispered to me when
16 hedidthat if he hed onto it he could lock me
17 out of any speaking role in the process today.

18 | just want to state for a moment
19 indefense of Stan -- dthough Stan needs no
20 defense. | should disclose dthough disclosure
21 wasthe subject of the earlier pand this morning

22 that | am both an antitrust lawyer and an
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economist.

And asde from the fact thet thet is
arecognized disability and proof postive of
economies of scope in boredom -- and the
economists among you can laugh and the rest
of you can laugh when you look it up.

But it istwo sets of lenses through
which | look at and evduate dl of the empirical
datathat we're hearing here today. | hear Stan
talking the way that economigts talk about

auctions.

And | hear many of the pandistswho
have practica industry experience taking some
exception to that and suggesting that that's not
the way the real world works.

Now, being confronted with the fact
that the real work doesn't work that way is not a
red effective argument with an economist. And
yet I'm here as | say to defend the proposition
that we 4ill ought to think in the way that Stan
has andlyzed this matter very helpfully in his
hypothetical.



N

g A W

10
11

13
14
15
16
17
18
19
20

21

253

As an antitrust matter as we think
about enforcement were typicaly confronted by
a practice that takes place on the part of a
licensor who has intellectud property thet has
been implicated by a standard.

And setting asde what that conduct is
and whether or not it satisfies the requirements
for anticompetitiveness and antitrust law, one of
the first questions we like to ask in antitrust

is does that licensor, does that defendant have
market power.

And the market power inquiry isa
very formdigtic way sometimes it seems. But
it'savery common senseway of asking the
question is the market set up in such away
that anticompetitive activity islikely to be
sdf-correcting and trangent or long lived
and persistent.

And s0 a defendant, alicensor in
those circumatancesiis quite possibly going to
be in possession of market power.

And if that's dl we look at that
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point in the antitrust sensg, if that's al we
look at at that point ex post, after the standard
has been sdlected, then that's the end of the
andyss. Then we move on to asking whether
or not the conduct is anticompetitive.

But typicdly alicensor at that point
will say, well, hold on; whether or not you think
| have market power now, before | was chosen
there was awhole lot of competition; there were

awhole lot of options; | had to compete in the

standard selection ensued from a very competitive

process.

And you need to take that into account
in deciding whether or not to intervene, whether
or not the antitrust laws have a proper role to
play. Aseconomistswe tend to think about
ex ante competition of the sort that that
scenario suggests as being in its ultimate
form akind of auction.

In other words, if we expect thereto
be effective ex ante competition in the extreme,

weld like to seeit take place in the most
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heightened circumstances which would be
represented by a kind of Demzets auction where
you auction off the right for this ostensible
market power.

As antitrust practitioners we need to
ask oursdlvesif that is the competitive extreme
that policy ought to favor. What does antitrust
law have to say about the ability of standard
Seiting organizations and individud playersin
the market to attain that auction like extreme of
competition?

So | think that athough we
acknowledge and realize that auctions don't
necessarily take place, their format may be
congrained by antitrust rules that we're going
to be talking about today a some length
later on.

Nonethelessit seems like areasonable
way to think about it in terms of economics
because that ought to be the objective. It ought
to be the objective of competition to congtrain a

technology before it obtains market power.
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That's the point | think that Scott
ismaking, that afterwards you're dedling
potentidly with adifferent animad. But if
you're dedling with it after it has been
congirained in an ex ante process, antitrust may
have awhole different view of it.

CAROLYN GALBREATH: Thank you very
much. | think that before we get into resolving
what RAND means here this afternoon or why we
just shouldn't have royalty free licenses dl the
time, which will be kind of the next two topics,
that it might be appropriate to take about a
ten-minute break.

If we could be back here rather
promptly, we have alot to cover this afternoon.
But | think it might be good to dretch abit as
well. Thanks.

(Recess)

CAROLYN GALBREATH: Sol think wed
like to start the time after the break by just
turning to the question of royalty free and when

royaty freeis necessary and why members who
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would want to practice a standard would think
that roydty freeis necessary.

Thisis something that the W3C has
been consdering, and we're going to ask Dan
Weitzner to just describe alittle bit about the
process that they've been going through debating
the various virtues and vices of royalty free and
the possibility of RAND terms.

DANIEL WEITZNER: What | thought |
could usefully do hereisjudt try to wak
through the path that W3C has followed through
thisissue. It's been now aredivey long
path. Weve been talking about this for amost
four yearsin one configuration or another.

And | guess one cavest that | would
atach to thisisthat if I've learned anything
about the way | think W3C needs to look at patent
policy issues as againg the way they're
consdered in other organizations it's that every
gtuation redly is different and that there are
unique attributes of the web technically.

There are a unique set of goals that
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the web seeks to accomplish. And | think there
are unique market conditions when it comes to the
web that redly have informed al of our work.

So I'll ask that whatever extreme
gatements | might make you take them in the
context of the web, notwithstanding what some
people who are redlly devoted to the web think.
| don't think the web is the whole world.

But | think that -- so | just want to
gart with what | do think is unique about the
web. As Andrew started to say, the god of the
web from the beginning redly has been to creste
auniversa worldwide ubiquitioudy accessible
information space.

It has been to create something that
samply hasn't existed before in that way, away
for computers al around the world regardless of
what operating system they use, regardless of
what part of the world they are in, regardless of
how they happen to connect to the internet, to
have al of these diverse devices connect

together.
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And | would say that in looking back
at the technologica history of the web what's
griking isthat | think that to the extent that
the web has achieved any of those god's
partialy, the web has achieved the goas of --
or has gpproached universality by adopting
extraordinarily smple, some would even say
ampligtic, technology.

HTML which isthe way that people
a least initidly write web pagesisredly
smple. And people who know alot about computer
languages for defining what pages, what documents
ought to look like, look at HTML and say, well,
thisis about the dumbest thing you could
possibly imagine; there is much better technology
out there for doing this.

But the fact is that -- and the same
actualy goes for many parts of the web. Those
who designed it like to say that it's egant.

And | think they have some bads for saying that.

But redlly what the web isis a et of

very smple standards that can be used widely.
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And the value of the standards, the qudity of
the standards is measured | would say first and
foremost by the degree to which they can be
adopted and implemented on a ubiquitous basis.

When we started talking about the
issues of patent policy at W3C, what the
discussion triggered was akind of retrospective
look at how the web and how the World Wide Web
Consortium actualy got to whereit is.

And thisis one of these cases where
you have two groups of people looking at the same
Situation and seeing dmost opposite sets of
facts asfar asthey can tell.

The people who actudly were involved
in the development of the web looked at the
process of developing the initid web standards
and found redlly -- or saw what they did as
collaborative work, as standards work that was
realy standards design, collaborative standards
design starting more or less with blank pieces of
paper or blank screens, if you will, and working

together to develop standards.
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So when wetak in the kind of
abstract context of PR and standards about
giving away |IPR, people who were involved in the
early days of theweb | don't think saw it as
giving away anything. They saw it as building
something together and then giving it to everyone
de.

But there was not as there is today
very detailed sets of specifications that have

been worked on for years and then brought to a
standards body. The standards body really
dtarted more or less from scratch.

And even when that was not the case --
and certainly today, alot of thework wedois
based on quite alot of careful and expensve
technica design work from anumber of our
members.

Even today alot of the work that gets
done with that work is a process of integrating
those designs into the existing architecture of
the web, figuring out how to get those basic

designsto work well.
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So il the environment of W3C
isredly an environment of quite alot of
collaborative technical work done in the working
groups.

| think it's different in many ways

from some of the more formal standards bodies
that tend to develop requirements and then take
submissions of different technologies and vote on
them, and whatever they vote on iswhat they do
and things move on.

That redly isn't the way that things
happen at W3C. All of this -- the issues of
patents at W3C came to a head after we had a
series of experiences with particular standards
we were developing running into patent questions.

Starting in about 1998, a project that
we had been working on for awhile caled P3P,
the platform for privacy preferences, has been
going elong.

And in the middle of the process one
of the members of the working group came forward

firdt privately to other members of the group
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and then findly publicly and said thet they had
patents that they believe were essentia for
implementing P3P and were prepared to offer some
sort of reasonable non-discriminatory terms.

They never publicly disclosed what
those terms might be. They dso interestingly
enough proposed to offer either very low cost or
roydty free licenses, zero dollar licensss,
if implementers would agree to use other
technologies that this particular patent holder
was interested in promoting, technologies that
were not part of the standard.

We candidly at W3C had no idea how to
ded with this problem. We had no -- well, we
had ideas, but we had no process in place for
dedling with this problem.

What we ended up doing after quite a
lot of conversation with the patent holder to
try to reach some sort of agreement, after
conversations with various members, after
conversations with antitrust lawyers, decided

that what we were going to do in the first
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ingtance was have an evaugtion done of the
patents in question, see to what extent
implementations of P3P might read on those
patents, and see to what extent those patents --
See to what extent the claims that were of
interest were or were not valid.

We ended up after spending afair
amount of money as you can imagine and afar
amount of time producing an andysis which we

made public which as far aswe could tel gave
mogt implementers aleve of comfort in feding
that they could proceed in implementing P3P
without being concerned about the licensing
requests from the patent holder.

That was about three years ago. Just
two days ago we actualy announced that P3P is
now afina web standard. And so far there has
been no more problem from -- or no more -- no one
has heard from that patent holder since.

So what this experience and some other
experiences prompted us to do was to -- and

prompted our membersto cal for redly was a
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comprehensive look at patent policy at W3C, what
was the right policy for us, what would make
sense.

We produced a policy back last summer
which was an effort to balance RAND approaches
with royalty free approaches. It said that every
time we would start a new technica activity we
would decide whether it would be aroyadlty free
activity or aRAND activity.

And that proposal actualy took quite
awhile to get together. Many of the members of
the working group that actudly produced the
proposal are here. Bob Holleman was one of the
charter members of the working group.

He retired though before he could
finish leaving usin the lurch. But Scott
Peterson and a couple folks in the audience and
on the earlier panels have been involved in the
group. We thought we had produced a, quote,
reasonable proposal.

What we heard from members of the

public, the open source community, many
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independent developers, and many of our members
was, | think to quote Andy again, that we were
insane. Now, Andy said that with alot more
certainty and authority than | think others might
have been able to mudter.

But the debate that got set of f

when we proposed that there might be some
circumstances in which web standards could
involve RAND technologies| think redly was
ingtructive.

And | want to just indicate very
quickly some of the reasons why | think both the
commercia and non-commercia community involved
in the web reacted so strongly. Certainly there
were some ideologica objections.

There are some people who believe
software ought to be free, period, should never
be patented, think that software patents are some
sort of dramatic mistake. So they looked at this
and said that we were supporting the software
patent regime; we shouldn't do it.

| think there were others who fdt
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that the qudity of some of the patents that had
been granted over the last few years with respect
to web technology redly isn't quite up to par

and that to allow people who have these patents
of questionable vaidity to interject themsaves
into a standards process and possibly gain
royaties from them just redly was unfair.

| think though that the mgority of

the objections from members of the public and

from many, many W3C membersrealy came because
of the uncertainty of what thiswould mean. It's
relatively sriking to me that, you know, aswe

talk about RAND on this pand Stan Besen says

it's aterm that economists don't use.

Bob Holleman is not quite sure he
wants to defineit -- Dick Holleman. I'm sorry.
Y ou know, Scott and the fellow from Juniper are
not sure that it's redly quite agood term.

It isaterm -- whether or not it
actudly is susceptible to a useful definition,
itisaterm that | think raises consderable

anxiety and confusion among people who fed that
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they will have to depend on it to gain accessto
intellectual property on reasonable terms.

And | think if nothing seit opens
up the possibility that there will be some long
process that they will have to engagein to
negotiate these reasonable terms.

By the time they have done that, their
position in the market may be consderably
disadvantaged. So the timing of thiswas
difficult -- was seen as difficult.

| should aso say that a number of our
other members, particularly members who have
histories of working in the traditional standard

Setting organizations and are comfortable with

the notion of RAND licensing had quite the other

dternative -- the other response.

When we proposed anything having to do

with roydty free sandards a al they thought

we were crazy. So the process that weve beenin

has been trying to get people who have redly
quite different views of this world together on

some sort of policy.
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| want to -- | have some other remarks
about the specifics of what we mean by royaty
free as we have worked that out with respect to
the web. But maybe there will be time for that
later. 1'm happy to aither discussit now or
bring it up later.
CAROLYN GALBREATH: Why don't we have
you weave it in as we go dong this afternoon.
And | guess your comments point up to -- point us
back to comments that we had before the break.
| think Scott Peterson coined the phrase
negotiation after anointment.

Y ou have brought up the fact that for
some people the uncertainty associated with RAND
termsis something that is a disncentive. And
| think what wed like to turn to now isthe
question of when the RAND is sufficient, and is
there some range of understanding as to what
RAND means.

And then if it's not sufficient,
what are the other dternatives, and are those

dternatives things that should give us concern
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as antitrust enforcers or not. So with that if
we have comments from the panel that would be
great. Andy?

ANDREW UPDEGROVE: | just wanted to
firg of dl quaify my insanity. My comment was
more pedagogicd rather than ideological. |
don't have an ideologica viewpoint about the web
being free.

But | try to have abrutdly pragmetic
view about what it takes for something to
succeed. And if one were talking about an aspect
of the web that related to licenang by a
comparatively smal number of mgor players, then
the web is no different from anything dse.

Conversdy if it were something that
would touch a million people, from a practicd
point of view maybe even free or with aroyalty
it would till be an awkward encumbrance to put
upon something that should be like a utility.

The one point | did want to make
though that relates to a number of these things

iIsW3C and IETF and organizations like that can
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do pretty much what they want and know that what
they do may be controversid but it will be
successful because they are the anointed, you
know, gatekeeper that people look to to do what
needs to be done.
But there are many, many, many
consortia that don't occupy that enviable
position. Many consortium movements are by
people who want to pioneer a new technology or a
new service or agroup of vendors that want to
promote a particular way of doing things.
For most consortia standard setting
ishard work. It'sredly hard work. It doesn't
fdl into your lap. So when you look &t these
things you have to kind of herd cats and get
people to agree to things that will allow success
and not hamdiring it.
Y ou have competitors to worry about.
Y ou may have other consortia, you know, who have
their own competing sandards to push. Y ou have
the indifference of the marketplace. Y ou may

credibility.
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People are dways chegp shotting
things that you come out with saying, oh, that
doesn't work; that's just hype; that's just
promotion. Therésinertia

So whenever you try to bring about
something new, the people who are trying to
create the standards need to keep in mind that
you redly haveto make it easy. And sometimes
consortia members are their own worst enemies.

So RAND terms are something that you
should be extending yoursdves to promote. The
last thing | wanted to say is on the topic of
non-discriminatory licensing. It'simportant to
remember that one aspect of that means available
not just to people on the same basis or some
relatively free bags, but available to everyone.

It may go out saying but it is
important. But what you are committing isto
license everyone including your head to head
competitors and not up the ante for them on a
discriminatory basis. | think everyone agrees

that from that bassit at least means that.
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After that it may get to be more variable.

CAROLYN GALBREATH: | seewehavea
lot of comments. Dr. Stiroh, let's go with you
next.

LAUREN STIROH: In ligtening to some
of the comments from industry people about the
confusion over what RAND means and understanding

that it means different thingsto different
people, and that there may be confusion even
within one standard setting body over what that
means, | think that there maybe could be more
agreement over what it doesn't mean.

And | must say that I'm not an
industry person. I'm coming at this from the
point of view of an economist. But my opinion of
what it wouldn't mean isroydty freein dl
circumstances.

There may be circumstances where that
isreasonable. But to imposeit as a blanket
requirement certainly seemsto meto be
unressonable. | think that one of the costs of

having something like that is that we don't know
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what we don't have.

It must be acknowledged that if you
can't be compensated for your innovations you
don't have the same incentive to bring them to

the standard setting body. If you don't bring
them, they don't get incorporated.

Y ou said that what we have with the
World Wide Web is something that is easy and
understandable. | don't know if I'm quoting you
directly.

But we don't know what we don't have
because -- and it may be that because of the
royaty free nature of it there were things that
were excluded that we could have had. And that's
acost that is probably immeasurable but one that
we have to acknowledge exigts.

CAROLYN GALBREATH: Dick Holleman, why
don't weturn to you. And then well get back to
Dan Weitzner.

RICHARD HOLLEMAN: Just to respond, |
had a couple of commentsfor Andy. But Lauren's

comment | think is very appropriate in that the
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royalty free as the requirement in any group does
have the potentia of perhaps excluding what
might be the best technology.

And if not carefully handled it could
be consdered perhaps alegd issuefrom a
restraint of trade consideration aswell. So |
would certainly support that. The one comment |
wanted to make harkening back to Andy's remark,
particularly just before the break about -- |
think it was alittle too harsh.

The standards people are not into
standards development for the licensing benefit.
| think that's got to be looked at in alittle
broader way which is| believe typicaly
companies, their participants get involved
because it is an activity in which they have a
business interes.

And often that relates to either a
present or a future product or service of that
company. There may be intelectua property
associated with thet, the overal god being

let's get a standard that helps promote our
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bus ness through the sale and promotion of our
products.

There are times where intellectua

property becomes a dimension of that. And to the
extent it does then they are interested in the
reasonable licensing revenue that can derive from
that. And | perhaps am clarifying perhaps Andy's
comment redlly in abroader sense.

So people do get involved because they
have abusinessinterest. Part of that business
interest can be, okay, the objective of deriving
reasonable roydty from their intellectua
property.

Allen's concern -- and | think this
goesto RAND, a point Carolyn wanted to focus on.
Where you have multiple patents on an individud
standard, there are some real world examples of
where the industry felt this was Sgnificant
enough to take some other action, that being
patent pool types of activities.

MPEG, the MPEG LA license authority

was sort of born out of that. But | would point
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out that didn't happen in the standards bodies.
That didn't happen in the standards activities.
The standards participantsin
devel oping the stlandard and the disclosure that
took place saw that there was this multiplicity
of patents that was coming forward. Outside of
the 1SO standards process they decided to try to
do something.
And they independently embarked upon
the patent pool. Same thing happened on 1394,
commonly caled Firewirein that regard. So
that's -- | think that's one example.
Where you're talking about a concern,
Andy, for a product and the product has to comply
with multiple standards, let's say one from EIA,
one from ISO, one from the ITU, one from |EEE,
that's a difficulty in terms of the cost of doing
business.
| mean everyoneis faced with that

difficulty because of what the product needs to
succeed in the marketplace. | redly get

concerned when | hear the expression of
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cross-licensng means the parties are getting
everything for free.

Thereisvduethat isexchanged in
cross-licensng and therésrisk. So even for
smal companies you shouldn't, you know, fed
that, wdll, they're giving each other everything
at no cost to themsalves because there may not be
money flowing across the boundary.

Thereisan awful lot of IPthat's

being put on thetable. And sometimesthat IPis
used by the other party in more successful ways
than the patent holder has even used it
themselves and to better advantage. So thereis
vaue exchange there even in the so-cdled large

company portfolios. Thank you.

CAROLYN GALBREATH: Dan, would you

like to respond to this.

DANIEL WEITZNER: Yeah, two points.
Oneisto Andy's point about the degree to which
W3C can do what we want or are -- | know you
didn't mean that. But the degree to which we
have flexibility here.
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And | think it goes back to a point
that Don Deutsch made this morning, thet there
is clearly competition among standard setting
organizations. Clearly people who want to
promote a certain technology as a standard have a

wide range of choices.
And | believe that the choices that
any standard setting organization makes about its
IPR policy isgoing to be a differentiator. We
happen to believe that the approach were heading
towards will differentiate usin a podtive way
and will provide vaue to our members asawhole.

But no doubt, you know, | would be
surprised if we didn't have at least one member
who leaves W3C if wein fact adopt aroyalty free
policy.

And | think we have dready seen
suggestions that there is some work that could
have been done at W3C that isn't being done at
W3C because of concerns about licensing policy.

And | think thet that's an inevitable

result of this. | mean no one has-- no
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standards body today whether formal or de facto
or consortium or whatever else has any kind of
lock on any particular technology.

| think there are certainly startup
advantages that different ones have, but | don't
think that those necessarily last very long. And
| think that the conversation that started in
generd in the sandards world about what's
royaty free and what's RAND is about different
bodies differentiating themsdvesin some part.

The second point to the question about
we don't know what we don't have in the web, |
think it's hypotheticaly true that you never
know what you're not going to get if you dont
say you're willing to pay for it.

But | actudly think in the case of
theweb it'snot true. | think we actudly do
know what we don't have. What we don't have is
awhole bunch of proprietary hypertext systems
which existed before the web which didn't work,
which didn't achieve the universd reach thét the
web achieved.
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Now I'm not going to say that that is
entirely because of licensing terms. But | think
that was afactor. | think the fact thet the
basic web protocols were put out at zero cost
with no licenang terms & dl was essentid to
the development of the web.

Sure, there may well have been
features that might have been put on the table.
But | cantdl you that I'm redlly just not aware

of any feature that someone wanted to bring to
the web and came and said, well, wed redly like
to bring this to the web if you would only agree
to a certain licenang term.

It just hasn't happened. And the

reason | think that hasn't happened is
essentialy because | think patent holders are
smart and understand what people are willing to
pay for and able to pay for and what they

are not.

And | think the web is an environment
where at the level of the basic standards it's

hard to pay. Now, | think that thereisalot of
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licensed technology associated with the web.

The audio and the video technology
that everyone lovesislicensed technology, is
RAND technology if that. And that's managed to
find its way onto the web certainly. But it
doesn't have the universa reach that the core
web protocols do.

GAIL LEVINE: Canl jumpinwitha
follow-up question for you, Dan?

DANIEL WEITZNER: Yesh.

GAIL LEVINE: Wewant to take the
conversation to the universal level. And that
means talking about not just the web but other
markets outside the web. But before we do that,
| wanted to ask you to help us understand what
makes the web specid.

| remember at the beginning of your
comments you said the web is unique because of
certain market conditions. And maybe those are
the market conditions that make roydty free
licensng work in your context.

Can you tell us what those conditions
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are o that we can distinguish the web world from
the other contexts that we've been talking about
today?

DANIEL WEITZNER: Widll, | think that
you can distinguish some from just the actud
development history of theweb. Asl sad, the
sandards, the protocols initidly were very
simple and had no fees attached to them.

And the web redlly only got its dart,

if you will, because it was inexpensve and easy
for lots of people dl around the world to put up
awebsite, to run aweb server, to have aweb
browser.

And those were available at no cost,
and in many cases based on more or less either
volunteer labor or in other cases government
subsidized labor. And that's true of lots of
important parts of the internet.

| think that what is going to make
the web unique going forward | think isared
question. | do -- you know, | think the fact

that the web is for the most part only in
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software is a distinguishing factor, and often
software that doesn't cost any money.

Y ou look at some of the key pieces of
web software that everyone depends on, web server
software. The most popular web server isthe
Apache web server. It costsno money. You can
download it. Y ou can run it on any computer.
And | think that's redlly different than, say,
the software that makes a telephone switch work.

Y ou can't download that for free. You
can't pick up atelephone switch, you know, on
the corner and just hook it up. Sothosearel
think the kind of things that have certainly made
the web higtorically different.

| think what continues to make the web
different is the development of web technology
continues to rely on very broad implementation
across lots of different platforms so that we can
learn how to build the best technology into
the web.

We rely on having lots of independent

developers out there aswell aslots of our large
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members research organizations testing, trying
things out before they become find standards.

| think that many other technology arenas don't
have that kind of worldwide test lab.

It makes the web frustrating often
times because some of it isredly il in beta
aspeopleareusing it. But | think it so has
contributed to the way that the technology has
developed.

It doesn't just kind of emerge out of
aresearch lab working. It's subject to avery
wide array of testing that is able to happen in
part because of the licensing conditions that
exist on the web.

CAROLYN GALBREATH: Andif weare
going then back to the question of when isRAND
aufficient, maybe we could talk about this
outside of the web and outside of the internet.
Dan Swanson, you had some comments.

DANIEL SWANSON: Thanks, Carolyn.
Just afew observations about RAND and royalty

freelicenang. One of the things that antitrust
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law acknowledgesit's not very good at, meaning
antitrust enforcers and antitrust courts, our
court system, and antitrust practitioners, is
figuring out what a reasonable price should be.
That was something that people were
very good at in the Middle Ages. Y ou know there
isagreat medieva concept of areasonable
price, afar price, ajust price. But the
ingghts of modern economicstell us that prices
are determined in markets and are the result of
supply and demand.

It's not something that's typically
easy for a Court Stting as aregulatory body to
determine and to effectively administer. Courts
are very, very loath to take the role of markets.
And | would certainly suggest they should have
that attitude.

So from the standpoint of imposing
congtraints on the possible subsequent
development of market power as the result of
anointment or selection as a part of astandard,

obvioudy one wantsto give incentives to
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standard setting organizations.

One wants to bestow them with the
power to put limits, effective limits that will
restrain that exercise after the technology is
chosen. And the wholetrick isdoing thet in a
way that's consistent with antitrust law.

Now, again we're not good at figuring
out ex post when a challenge comes up what the
price should have been. Y ou know, there are

econometric methodsto do it. There areawhole
variety of waystotry todoit. But generdly
Courts just don't do that for the web.

So what | would suggest at least,
what I've suggested in my paper iswe look a
objective indicators.

Wereredly best a enforcement
when we have objective market private indicators

of what reasonableness amountsto: actua
transactions between private parties at atime
before the standard has been sdlected; private
licensing that takes place before standard

sdection, before anointment;
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And as a somewhat secondary
substitute, the actions consistent with antitrust
congraints of sandard setting bodies to invite
potentid licensors to give meaning to RAND, to
submit model terms, to provide eaboration on
what their intent is as they go out into the
marketplace. Now, those are not perfect.

They may be unsatisfactory in many
indances. They are not going to ded with al
the uncertainties. But again when we're thinking
ex post of how we enforce the antitrust laws, if
thereisarolefor tharr enforcement, I think
you need to focus on those processes and
procedures to give rise to objective benchmarks.

Now, one thing that economists
generdly know and antitrust lawyers suspect is
that zero israrely areasonable price. You
don't see that popping up in markets too much.

Y ou know, that's why economists know
thereis no such thing asafreelunch. It's
gresat to get a zero priceif you are a buyer.

But the flip Sde of that isit's not o grest if
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you aeasdler.

And in the intellectud property realm
obvioudy the reason why we have intdllectua
property protection isto give those who have
engaged in codlly effortsto create intellectua
property sufficient protection to give them the
expectation that they will get areturn for that,
some return greater than zero.

So from an economic standpoint
reverting to roydty free licensng doesn't seem
like alikely -- necessarily likely approachina
generd range of phenomenon.

And as an antitrust lawyer one of the
things that's bred in the bones for usis a greet
suspicion of arguments to say, well, we had to
st theprice a X becauseit wasredly very,
very important to do so, unique circumstances.

Of course we have awhole cartel
literature, awhole legd -- set of legal
precedents that rejected the notion early on that
you could judtify apriceif it's otherwise set

in anaked way in violation of the antitrust
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My favorite example of that -- and
then I'll finish and let others speak - isa
case from the European Union where a cartel was
found out, was pursued by the European
authorities, and the case went up through the
legd system.

And at one point one of the companies
indicated that their defense was, A, they hadn't
doneit, but if they had doneit -- thiswas an
Italian company -- they were compelled to do so
by the circumstances of Itdian society at that
time because of the Red Brigades, that things
were so uncontrollable that they actudly had to
fix prices, dthough they denied they had fixed
prices.

So the European court of first
instance made short dhrift of that as American
courtswould. Again I'm usng a somewhat
whimgcd example here.

But it'sintended to reflect the

notion that our antitrust senghilities are -- we
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don't typicdly look a judtificationsif the
pricing system has been interfered with. We
expect to see that process take place.
We look for objective indicators of
what that processyields. We don't expect to see
zero. We don't expect to see fixed prices higher
than zero. But we do like to look at objective
benchmarks that will guide usin antitrust
enforcement that will not be forcing usto revert
back to medieva notions of fair or just prices.
CAROLYN GALBREATH: Thank you. Allen
Lo, you had some comments.
ALLEN LO: The greatest concern that
| have about RAND termsisthe inability or the
unmanagesbility of being ableto fairly and
objectively assess what those RAND terms are.
And you've mentioned perhaps some, suggested some
criteria, some objective criteriafor doing that.
But it's been my experience that even

when a patent holder has offered to license a
patent or patents on RAND terms that not only do

the standards bodies and the other companies that
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want to take -- potentialy take that license not
know what that means, but more times than not the
patent owner itself doesn't know what that means.
In most casesit'stypicdly the
patent owner that approaches the company that's
implementing the standard to say, okay, you've
been now implementing this; it'stimeto pay up.
In some cases the company |looking
to implement the standard in good faith will
approach the patent holder and say, okay, you've
said you're going to offer these on reasonable
and non-discriminatory terms; what does
that mean.
In every Studtion that I'm aware of
the patent holder hasn't redlly decided what that
means and is unwilling to give anything more
gpecific than to say it meanswhét it says,
reasonable and non-discriminatory.
Y ou can figure that out and you can
wait ayear or two until I come knocking on your
door and I'll tell you whet that means. But the

position that it places companiesinisto have
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that uncertainty whileit's commercidizing its
product.

And when the patent owner then
approaches the company it'sin an exposed
position where it basically has to accept those
terms that the patent holder dictates.

Or if it doesn't accept the RAND
terms, then you have the hold-up Stuation where
if you get sued there are no more reasonable and

non-discriminatory terms. The license was not
accepted.

And s0 now you face potentia damages
from a patent infringement standpoint, potential
willful infringement damages, as well asthe risk
of aninjunction. To mewhat thisdl resultsin
isacouplethings. Oneisit encouragesthis
type of behavior.

And now it has gotten to a point where
every company that participates at least in the
indudry that I'min is madly filing as many
patents as possible on standards or drafting new

clamsto older patent applications that they had
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filed afew years ago to make them read on
sandards o that they will have something to
protect themselves with when they get approached.

And | don't think that thisisthe
kind of -- thiskind of behavior seemsto then
exacerbate the problem and continue it to a point

where eventudly the risk is that it becomes
completdy debilitating.

GAIL LEVINE: Allen,canl askyoua
follow-up question to that? And the point you've
raised isaredly perplexing and chalenging
problem. It's basically the problem of the
ex post setting of RAND.

Given the cogs that you face when you
try to do it ex post, what's the solution to your
mind? How would you solve the problem?

ALLEN LO: Inmy mind the Smplest
solution would be roydty free. | mean that's
the only way that you have certainty, and that's
the only way that you can know up front and not
have to then dedl with alot of the issues that

were discussed this morning about notice and just
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the adminigtration of these kinds of policies.

| understand that thereis --

Dick Holleman's point about value in patent
portfolios. In my mind when | ook at patents,
patents are redly nothing more than the right

to sue. When you take alicense, you don't get
access to any more technology than what's already
out there.

Wheét you get is the freedom to not
have to worry that this person who hasthis
patent is going to sue you. And when you talk
about cross-licensing roydty free, the vdue
that you're returning to somebody el seisthat
you are S0 agreeing that you are not going to
sue them back.

And so while that isvaue, | don't
See that as being the kind of vaue thet redly
is the same as transferring technology or redly
enabling somebody to create a product.
It'sredly just an agreement to say
were not going to sue each other. And to me

that's the kind of environment that really --
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that is much more procompstitive than leaving
it to RAND terms.

GAIL LEVINE: And | guessif roydty
free isthe answer, how would you respond to
Lauren Stiroh's point that if you indst on
royalty free you'll never know what you don't
have; youll never know what you might have
gotten had you not indsted on royalty free
licenses?

ALLEN LO: | should probably quaify
that. It may depend on the industry. It may
depend on the technology and whether there is
absolute market power in having a patent over a
gsandard, and if the standard is absolutely

necessary to play in aparticular areaas|
believe it isin the case of perhaps the web and
the internet.

Then | don't know that we have any
other choice. It could be though in other areas
that RAND terms make sense. And as Dick Holleman
has said, these have been things that have been

around for awhile and they -- if it's not broken



N

g A W

10
11

13
14
15
16
17
18
19
20

21

297

don't fix it.
What seems to be different today than
perhaps 10, 15, 20 years ago is this notion that
certain standards are redlly indispensable and we
can't live without them. | believe thet thereis
adeguate motivation to innovate in the areas of
the internet and the web that will naturaly
cause people to want to standardize.
In the case of -- in the networking
area one of the things that motivates companies
to want to standardize is that customers will
not buy often times product that implements a
protocol unless they know it will be standard,
Standardized, and that know that thiswill become
the standard, because they don't want to have to
then risk implementing, using tha product and
then finding out later that that's not the right
product.

So thereisalot of pressure by
customers to naturally cause vendors or companies
producing product to standardize around some sort

of specification. And quite frankly they creste



N

g A W

10

11

13
14
15
16
17
18
19
20

21

298

alot of the pressure for the companies to
collaborate and to do that.
There is another natura reason for
companies who want to do that, which is that
they don't want to be the ones implementing
proprietary protocols later to find out that
someone ese has standardized around something
€lse and now they're competitively behind because
they've implemented something thet no one ese
has. And in the internet that's something that's
just not going to have any utility.
CAROLYN GALBREATH: Thank you. |
don't want to stop the discussion in any way, but
| would like to get from the concept of royalty
free and when RAND may not be sufficient which
we've heard about, to the other possibilities of
perhaps defining RAND up front and whether that
should raise concerns for us as antitrust
enforcers.
So if we can go to Professor Gifford
and get comments -- and if you could, maybe weave

your ideas into that question that I've just
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posed, and then well just continue down the row
and hope to get some of those issues out on the
table.

DANIEL GIFFORD: Wsdll, | guessi've

got acouple of thoughtsin my mind. One, |
think we have just heard -- actudly we have
heard severd times today that one of the
problemswith RAND is it means different things
to different people.

And, you know, reasonable and
non-discriminatory terms may work redly well
with one set of actors, and may not work as well
with another set of actors because a second set
of actors may have different expectations or
different perspectives. And what's reasonable to
one person may not be reasonable to another.

But | think perhapsthat al goesto
aswe were just saying objective, something
objective. Where can we get something objective?
And maybe we can get something objective by
getting everything - | mean dl of thisis

informationa problems| think.
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| mean everything that - dl the
difficulties were encountering, well, dl right,
we say we lack information. We don't know what
the patent owner is going to ask for revenue
tomorrow. There are informationa problems, and
those are basicdly indtitutiona problems.
Y ou know, how can we structure our

indtitutions in such away asto facilitate

people acting intelligently and seeking their

own interests in away that induces vaue for
everyone. And, you know, part of these hearings
| think are so that the antitrust laws don't get
intheway.

| mean that was one -- | thought

that was one of the idess, is that we were going
to see what way's the government enforcement
agencies could find to facilitate resolution

of the problems that people have.

And maybe part of that isto, you

know, either, one, get out of the way, or, two,
assure people that when they are taking --

engaging in behavior that is socidly beneficid
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they won't see themsalves as risking antitrust
ligbility. | guessthose are my current remarks.
CAROLYN GALBREATH: Dr. Besen?
STANLEY BESEN: Weéve been taking
amog exclusvely about the R part of RAND. And
| want to say aword about the N-D part.
CAROLYN GALBREATH: Thank you.
STANLEY BESEN: And | guessjust a
few points. Firg of dl, | think one should
recognize that for economigts discrimination is
not necessarily a bad thing.

In fact there are sort of well
known propositions in economics that show the
circumgtances in which discriminatory pricing is
actudly efficiency enhancing. So that's sort of
point one.

Second, we even know there are cases
in which certain goods might not be produced at
al but for the existence of discrimination. So
in fact it may not only be efficiency enhancing
but may be actually indispensable to the cregtion

of the product, which brings me to the specific
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example here.

| happen to know of acasein which an

entity, alarge entity got alower license fee

than did subsequent adopters. And it got it

largely because its early adoption was critical

to the evolution of the standard.

Once this firm adopted the standard,
other firms followed. Question for the pand:

Isit discriminatory to give that entity alower
license fee than people who came later when the
risks are smdler and their importance to the
selection of the standard is less?

CAROLYN GALBREATH: Would anybody like
to take that? Dr. Stiroh?

RICHARD HOLLEMAN: Il take on any
questions. | think it isan important point that
Stan bringsup. And | think the current practice
Is-- and | harken back to what I've said
earlier. Thewholeideaof -- and | use
discriminatory in adifferent sense.

From a standards point of view it's

making alicense available to whomever requests
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alicense under reasonable terms and conditions
makes you non-discriminatory.

But using it in the context of a
discriminatory license or roydlty, | think the
whole premiseisit's reasonable if the two
parties agree that it's reasonable.

And the fact that | may charge two
dollars for you to cross my bridge because you
are thefirst one to go across and you wanted to

befirst to get acrossit and | charge everybody
else five dollars who comes later, those people
don't necessarily -- or we cannot assume that the
five dollar per person chargeis unfair
discrimingtion.

Let me usethat. Unfair
discrimination given Stan's reference to
discriminatory is not necessarily bad if you want
to use discriminatory that way. So it goes back
to this reasonableness.

Thetest isnot that it's the same

royalty rate for everybody. And | would agree

with Stan. | think value propositions could be
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created between the licensor and the licensee
that say we both fed thisisreasonable.
But the one | negotiate today is going
to be different perhaps than the one | negotiate
tomorrow. But both parties will fed that the
license is reasonable. And that'swhat | think
isdifficult in terms of trying to focuson a
universal guiddine or auniversd objective.
And then if you then take this back to
what we talked about this morning -- and I'm
diverting alittle bit in terms of disclosure --
and you apply the whole disclosure concern
agang that, particularly applications, not just
issued patents, and you throw that into the mix,
there is even afurther uncertainty.
And while there are people who would
like to think thisisan industrid strength
process and the proposals about, well, we ought
to look at vaue and maybe determine what's right
or not right, in the back of my head | say they
seem to be talking about the SDOs doing this.

And thiswhole process as I'm using
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the term, it's not industrial strength. It works

to suit the Situation and the objectives of the
group that's involved, the parties that are
involved. And | think that gpplies to reasonable
and discriminatory the way that Stan asked the
question. Thank you.

CAROLYN GALBREATH: I'dliketogoto
Lauren Stiroh and Mark Petterson just briefly and
then move on to some of the other questions that
we want to get to this afternoon.

LAUREN STIROH: | wanted to address
acomment to some of the points that we heard
earlier about when there are guidelines, pre- and
post guidelines, eements of an actud license
that we can look at, and something that Allen
said about there being uncertainty about what
yOU expect.

And then Dan Gifford mentioned that
there are informational condraints. | think
just one point that | want to make briefly is
that the times when antitrust concerns and market

power matter are, as we heard earlier, the times
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when there are dternatives.

Thereis more than one equaly
vauable dternative. Oneischosen. Thereare
sunk costs, and it becomes the standard. And the
market power of that technology is much greater
than it was before. In those instances we do
have information.

We know what the dternative was
because it had to come forward in the standard
setting arena. And so we do have information to

use as a guiddine across industries that would

put some bounds on what the R in RAND hasto be

or can't exceed.

CAROLYN GALBREATH: Thank you. Mark?

MARK PATTERSON: | just wanted to
respond to Stan Besen's question. | guessif
you're thinking that one could discriminate on
the basis of the risk taken by the licenseg, it
would make -- you would want to ask what are
therisks.

If the risksthey are taking are
related to whether the standard will be adopted
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by dl the people out therein the world that
are -- you know that are thinking of adopting the
standard, then | don't think that's related to
the patentee at all.
| don't know that the patentee should
be able to discriminate on the basis of risks
that are related to the standard adoption which
is something the patentee does not necessarily --
has not necessarily crested nor is entitled to.
DANIEL WEITZNER: Can| just make one
comment in response to Professor Gifford? This
is on the process question about defining RAND.
| just wanted to mention that one of
the actudly few itemsthat there was broad
agreement on in our patent policy discussion
isthat we did need a venue insde W3C for
discussing issues related to licensng models
at leadt if not licenang terms precisdly.
So we have this entity caled a patent
advisory group which isagroup that is part of
W3C that's comprised of the organization's

members kind of main representatives to W3C.
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It's not the technica working group

members because everyone agreed they don't know

how to talk about this stuff or they don't want
to be out -- they are not alowed to talk about
this stuff.

But we did come to the conclusion that
there had to be avenue for sorting this out.
How far the discussonsin that group go
certainly raised questions that would be -- that
would be rdlevant here. The group is not the

price advisory group. So we didn't anticipate
that price would be discussed per se.

But | think in agreeing that we wanted

to dlow our members a venue in which they could

talk about which way to go on an adoption of
certain technology and what the licensing terms
might be, | think it's only natura to assume
that price isgoing to be afactor at least in
their own consideration.

So welve at least taken one step in
the direction of saying there hasto be away to

talk about these in the process.
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CAROLYN GALBREATH: Thanks, Dan.
That actudly gets us right where | wanted to be,
which isin response to Professor Gifford's
question should antitrust get out of the way.

If antitrust gets out of the way would
negotiations over what RAND terms mean solve the
problem that we've been talking about today, or
would it raise other problems for the people that
would be talking about these issues that should

or might give us concerns as antitrust enforcers?
And I'll just throw that open to the pandl.

DANIEL SWANSON: | wasgoing to say
the answer to the question is antitrust should
get out of theway of my clients. But that may
not be --

PANELIST: Then they wouldn't be your
clients.

DANIEL SWANSON: I'd be popular for a
while. | think, Gall, the answer | would give
IS, no, antitrust doesn't need to get out of the
way to the point of repeding the law against

price fixing.
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And | think you can glean from my
earlier commentsthat | think that we can observe
our normd sengbilities here even though there
may be lots of uniquenessin some sectors of
coursein antitrust we're fully capable of taking
into account, but that we want to adhere to our
norma senghilities of avoiding, you know,
colluson on price, on roydty rates, on terms
and thelike,

Now, how do you accomplish what we've
al taked about, which is to avoid the power
that comes from anointing?

Professor Patterson's superb paper
talks about that in some sense from a patent law
perspective. What is the entitlement under the
patent law that flows from the standard selection
itsdf?

In the antitrust sense | don't think
we have an antitrugt policy that intellectud
property holders aren't entitled to enhance the
vaue of their intelectud property if they

happen to be lucky enough to be anointed as a



N

g A W

10
11
12
13
14
15
16
17
18
19
20
21

22

311

standard without sufficient competition thet
otherwise could have taken place.

Y ou know, antitrust recognizes
that even monopolies that come about through
happenstance and good fortune are entitled to
exig and in fact to charge amonopoly price.

So | think the antitrust policies are
not to deprive alucky intellectud property
holder of their returns, but certainly not to
gand in the way of the ultimate consumers and
their immediate representatives, the direct
purchasers, licensees of the technologies to keep
the system as competitive as can be with the kind
of polar case being the auction scenario.

Now, can you do that in away that's
congstent with antitrust drictures against
price fixing? And | think the answer isyes.
And certainly I'm sure -- | know alot of lawyers
who try to advisein thisareato try to
accomplish thisgod.

Firg of al, dthough it would be

certainly direct and speedy to have the sandard
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Setting organizetion negotiate on behdf of dll
of its members to the extent that there are
putative licensees, that | would say is e one
end which probably poses way too many antitrust
problems.

And | don' think that the strictures
that exist that congrain that are likely to be
changing even as aresult of these hearings,
athough | could bewrong. At the other end of
course is the case that we've heard about where
no one talks about pricing at al.

No one talks about terms. No one

talks about roydty rates. No one even solicits
information about those. And that doesn't seem
too sensble at least from an economic stlandpoint
and from an antitrust policy standpoint. We
aways want to see more competition if we can at
least not impede its coming abot.

So | end upinthe middle. Isit
possibly consstent with antitrust to creste
incentives for contending technology owners

to supply the economic data that informed
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individuas would want to have in order to meke
adecison, baancing that againg dl of the
great technica datathat standard setting
organizations are superb with no antitrust
risk whatsoever at generating and testing and
comparing and the like, to compare the economic
sde of the coin to the technica side of
the coin.
And how do you do that consstent with
the antitrust laws? Well, | think you can ask a
candidate technology owner to indicate things
like will you license, commiit to licensng on
RAND terms? Will you provide us with what your
model or representative terms are?
And | think in some sense to answer
Stan's question, one way from an antitrust
standpoint to provide protection later on if you
want to discriminate is to see here isthe range
and here are the factors at that stage.
And to essentidly get again my theme
of getting objective benchmarks, to get that

information brought out in the process, now what
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do you do with that? That's where the antitrust
problem comesin.

If dl of the members take that
information and start chatting with each other
saying it'stoo high -- typicaly they are not
going to be saying it'stoo low. That'swhét the
other sde says. Then that seemsto get us back
into the antitrust danger areaagain.

But I'm not sure. | don't think that
you need to talk about it in order to get the

effect that isdesred. And that isthe kind of
auction environment where the submitters know
that their chances of success, their chances of
being anointed depend upon the individua
evaluation of this economic data

Aslong asit is presented, available
to the various participants and members they can
make each of them an individua determination.
They may want to talk about it. But they can
aways cal up the putative licensor.

They don't have to talk to each other

about it. Again it may not be a solution that
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ends up being one that worksin al scenarios.
I've seenit work. So | do believeit can work.
| believe it poses limited antitrust risks.
| don't think antitrust chills thet
type of aprocess. And it can kind of dign the
antitrugt policies with the economic incentives
that, you know, we should want to see take place.
CAROLYN GALBREATH: Thank you. WEell
go to Lauren Stiroh.
LAUREN STIROH: I'min agreement with
what Dan said. And | think that one thing |
would like to add to that is that we don't
necessarily have to throw antitrust and antitrust
lawyers out. But what we might want to do is add
economigisin.
And if we don't want to bring price
discusson right into antitrust -- which | don't
want to say to throw that out completely because
| think as an economist that is the solution.
Bring the price discussion right in.
But we could get to the same point not

by discussing price but by discussing cost. Asl
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mentioned earlier, the cases where this matters
iswhere you have two dternatives and the bounds
are going to be sat by the differencein the
advantage of the chosen over the next best
dternative.

Those costs are known or could be
determined. And so the discussion could be over
costs and upper and lower bounds rather than
having an explicit auction dthough I'm certainly

not opposed to having an explicit auction. |
think as an economigt thet's an excdlent
solution.

CAROLYN GALBREATH: Andy Updegrove?

ANDREW UPDEGROVE: There are a number
of thoughts | have, but let me just make one very
explicit suggestion because it'sright up
your dly.

Thereisathing cdled the Nationa
Cooperative Research and Production Act which has
avery rough and variable overlay stlandard
Setting organization to standard setting

organization. It's very easy to comply with,
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very low barrier to entry.

Any consortiacan do it & little to
no cost. The suggestion isthat | think what
you're hearing isalot of creetive energy about
we dl identify aproblem. Everyoneinvolved in
the processis nervous and scared.

There are clearly some procompetitive
goasto be secured. But thereisalot of
searching about how to go about it. 1t seemsto

me that RAND terms specifically and standard
setting generdly are exactly the type of
Stuation that the NCRPA could cover and
should cover.

It just happened to have come dong to
answer somewhat different problems rather than
this having been in the cross hairs. 1 would
think that that would be a splendid thing for the
FTC and the DOJ to promote and while they were at
it to try and do two smdll corrections.

Oneisthat standard setting
organizations by definition are internationa

when you're in the areas that you're talking
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about. Thereis no such thing asan American
telecom issue or an American worldwide web issue.

It may be U.S.-centric, but by
definition it extends beyond the borders. That
means that you need to have the rest of the world
involved for U.S. interests to succeed.

Doubtless as aresult of the political
pressures on the NCRPA when it came out, there is
aprovison in there which says that anon-U.S.

member or non-U.S. participant in whatever
process is under review, isonly protected if
that -- the country in which they are domiciled
has an equivdent law giving equivaent
protections to American companies engaging
in Smilar behavior in those countries.

Well, we can dl think of afew
Senators that might have, you know, suggested
that. But needless to say there couldn't be any
country in the world that happensto relate to.

If what wereredly tryingtodois
try and help U.S. companies succeed and not

having competing standards efforts in other



N

g A W

10
11
12
13
14
15
16
17
18
19
20

21

319

countries, it seemsto me that it would be great
to extend this explicitly to sandard setting,
remove that restriction.

Thereis one other thing that | think
would be helpful. As currently written thereiis
areguirement, somewhat vague, but easest to
interpret as saying that the NCRPA will only
apply if aconsortium or standard setting body
begins complying within 90 days of formation.

Very frequently organizations get
going on an informal basis as aforum, interest

group, or whatever. They may later incorporate
but it'snot at dl certain that they haven't
lost the opportunity.

It would be grest if one could at
least say that you could file with prospective
effect for actions taken prospectively. It's
not obvious to me why that would undermine the
origind goas of it.

Y ou wouldn't immunize prior conduct,

but you could prospectively. | think that

that -- you know, other than legidative time
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obvioudy would be a clear win that would be of
asdgancein this Stuation as wdl as sandard

setting generdly.

CAROLYN GALBREATH: Thank you. Were

coming very quickly to the close of our time here
today. And I'd liketo outline where | think we
should probably go to wrap this up the way we
want to.
Typicaly as antitrust enforcers we do
think about things like market power when we look
at anticompetitive consequences from a particular
set of actions.
And so I'd like to turn for afew
moments to that and just to how we should look at
market power after a standard has been set. |
think that Lauren Stiroh and Dan Swanson have a
few ideas for us about that.
And then I'd like to turn to Mark
Patterson who has come up with some ideas about
the way we could actudly figure out what RAND
means or what pricing meansin terms of a

gandard. And I'd like him to take the floor
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and jugt give us afew moments of hisidess
about that.

And then for the end of the day I'd
like Professor Gifford to if he could just wrap

up for us with perhaps a minute or two of

comments about where we've been today and what he

thinks and maybe what the pand thinks as well
arethe most interesting and chdlenging
questions that we've come out of this process
with. So with that perhapsI'll turn it over to
Dr. Stiroh and then Dan Swanson.

LAUREN STIROH: | will gart by
echoing some things that we heard this morning,
that what | think would be worthwhileisto
distinguish between the market power that comes
from the technology on its own and the market
power that comes just from the standard, the act
of setting a standard that €l evates atechnology
above the compstitors.

Wha might be auseful definitionis
to say that the market power that just comes from

the stlandard is undue market power. And it'sthe
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exercise of that market power that the antitrust
authorities might be interested in.

What I'd like to emphasize though is
that not dl of the market power is necessarily
going to come from the standard.

And it's certainly possible that a
technology will have some vaue outside of the
standard setting arena, and that what we want
to ensure is that what we -- when we have a

reasonable and non-discriminatory license that it
reflects the vadue of the technology out of the
standard setting body.

It doesn't strip it of the value that
it had had it never come into the standard
setting arena, and that whatever RAND rule we end
up with maintains the incentives for people to
bring their technologies into the standard
Setting arena.

And so where| come out on theissue
of market power isthat the market power that's
due to the technology is whet the technology

could have earned in a competitive environment if
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it were going to compete to become a de facto
sandard rather than be chosen in whatever time
frame the standard setting body is operating
within.

But if it were to compete over the
long run to become a standard, what value would
it attain then, taking into account the cogts it
would incur in trying to become the slandard but
aso the value that it has compared to the
dternatives that eventualy make it be the one

chosen aternative.

CAROLYN GALBREATH: Thank you. Dan

Swanson?

DANIEL SWANSON: Thisissue of market

power obvioudy isathemethat isin my paper
and I've returned to it anumber of timesin my
comments today.

Thefirst observation I'd make is that
| think weve reached the point in the evolution
of doctrine where we dl agree, without colluson
| might add, that market power does not arise

merely by virtue of the existence of intdllectud
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property protection. That | think isrdatively
non-controversd at this point in our history.

Maybe a somewhat more controversia
question is whether or not market power that is
protected by a standard or a standard that is
protected by -- I'm sorry -- whether or not
intellectual property that isembedded in a
standard somehow is treated differently in
asense.

In the first ingtance, isthere
any reason why we would want to as amatter of
presumption take a different course than the one
that we take with intellectua property generaly
today in the modern antitrust economics world and
be willing to indulge a presumption thet if
intellectud property isembedded in a
proprietary standard that in that case we will
assume that there is some measure of market
power. And | think that's not a good idea.

It's | suppose an empirica issue.
And certanly if itisor to theextent it is|

don't think that there is a consensus that that
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assumption or presumption would be warranted by
what we know to date.

Andy Updegrove and | were taking
before we started the panel, and Andy was
pointing out -- as he has pointed out today any
number of ingtances where even what one might
think of as powerful technologies or powerful
patents have been trumped even though they have
been embedded in standard by other standards or
other technologies held perhaps by less notable
or well known licensors.

So | don't think we want to change
our view that it's amatter of the factual
circumstances of the individua technology market
a issue. Having said that, | return to the
scenario that | think confronts antitrust
enforcement somewhat vitaly.

And that is you are dways going to be
asking these questions when you are confronted by
aclam of anticompetitive conduct by alicensor
who has been anointed whose intellectua property

isin astandard.
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And at that point either ex post there
isan argument that that licensor does have
market power or thereisn't. Now, if there
Isn't, presumably therésno issue a dl,
because it usudly doesn't go the other way
around.

Y ou have market power and you loseit.
Redly what happens -- what we're concerned with
isyou dont haveit but then you gainit. Soif
there is market power at the ex post stage, we
might give up and say that's enough to go on and
engage in our andyss of conduct. Some of this
sometimes becomes a bit semantic.

But | would il think of thismore
properly as a question of analyzing market power.
But if we don't take that tack then we might ask
oursalves was there an earlier phase where before
selection there was competition, sufficient
competition for antitrust purposes for usto
conclude that market power at that point did
not exis.

And if we conclude that's the case,
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under what circumstances ought we to make that
time frame the rdevant time frame for making
the legd antitrust assessment, the kind of
jurisdictional assessment of whether or not
market power exists.

And it seemsto me that one could do
that. And doing so would be consgtent with the

case law that is evolving after the Supreme

Court's Kodak decision by reasonable from anaogy

to those cases.

And examining whether or not there are
private or market constraints that are imposed
during the period of ex ante competition that
have not been transgressed and that therefore
would tell usif that were the case, that
athough there might be ex post market power,
it's not an antitrust problem because it has been
congrained in the ex ante world by the private
market system.

And therefore what's happening is not
actually an exercise of market power. What are

the circumstances where one can reach the
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conclusion for purposes of antitrust enforcement
thet ex ante ingtitutions have constrained a
licensor sufficiently so asto ignore arguable
ex post market power?

Widll, one is going to be the type of
Kodak consideration of sophitication and a
relative degree of information and knowledge on
the part of the participants in the process.
Now, one can debate about whether or not perfect
knowledge is required.

A lot of very respectable economists
have opined in very persuasive writings a least
that persuade me that perfect information isn't
required. And the courts | think have seemed to
agree with that.

The post-Kodak Circuit Court decisions
like PSI and others have seemed to agree with
that. So one condition is sophitication,
knowledge, not perfect knowledge, reasonable
knowledge.

The second condition is an actud

congraint, alicensethet isinvolved in the
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particular circumstances, or -- and thisisthe
guestion -- aRAND commitment on the part of this
putative defendant.
And 0 if that RAND commitment is

going to suffice to qudify this defendant for
the get out of jail free card that would arise if

he could convince the antitrust enforcer that in
fact a commitment was meaningful enough so asto
deprive him of the ability to exercise any

ex post market power, if we're going to go down
that road, then what we redlly need to do islook
a whether or not the record exists to show that
there was content to that RAND commitment

ex ante.

And that's why to my mind in some
sensethis putsit dl back inthe lgp of the
eventua possible defendant. If yourea
licensor, if you want to be anointed, but you
aso want to be protected from possible antitrust
enforcement later on, then it should be in your
interest to give contentsto RAND.

It should be in your interest to



N

g A W

10
11
12
13
14
15
16
17
18
19
20

21

330

supply model terms, to be competitive obvioudy,
to enter into licenses with those licensees who
want to license before the standard selection
processis a aconcluson.
And if you do so, the benefit of that
isit may serve as key evidence later on that
you're not transgressing the limits that were set
a atime when the market was competitive.
Soif theclam later isyoure
charging alicensefee that istoo high, a
royaty rate that is too high, you can point back
and say, well, look; | provided the standard
Setting organization mode terms that werein
fact even higher, and those were good enough
back then for me to be selected as the standard;
| must not be exercisng market power now.

So that at least would be one possible
gpproach to analyzing the relaionship between
ex post and ex ante -- ex ante competition,
ex post market power that's consistent with what
we see in the treastment of franchise contracts

and aftermarket Stuations and the like, dl of
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which have been very extensvely andyzed in

light of the Supreme Court's decision in Kodak.

CAROLYN GALBREATH: Thanks very much.

And | think well turn now to Mark Petterson.
Mark, if you could give us the benefit of your
thinking on this and walk us through how you
think that valuation might be done.
MARK PATTERSON: | think given the
timeI'll just try to give afew comments from
what are in my paper. It may bealittle
incoherent, but rest assured the paper is
powerfully compdling. | have acouple of points
in the paper, maybe one conceptua point and two
practica points perhaps.
The conceptud pointis| think we
could maybe benefit in this area by thinking of
standards asintellectua property themsdlves.
They aretypicaly not patentable for any of a
variety of reasons.
But they have much the same economic
characterigtics as traditiona intellectud

property and so need maybe protection in the same
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way they may be expengive to produce but the
vaue may be eadly expropriated by, say, an IP
owner who wants to license a unreasonable terms
perhaps.

So | suggest we think about the patent
gandard Stuation Smilar to a blocking patent
Situation where you have a basic patent and then
afollow-on improvement patent. And there can be
bargaining breakdowns there that prevent the

parties from agreeing on terms.

And so what | try to do in the paper

is go through some stuations where | think
there's some objective evidence that you could
try to ascertain the vaue of the standard and
the value of the patent in away that would help
solve the bargaining problem.

And my points here are not that
different from those of others on the pandl who

have made roughly the same point. | do try to
talk about the gtuationsin which some objective
evidence might be available.

For instance, people here made
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distinctions between standards that reduce the
cost of complying with the -- or patents that
reduce the costs of complying with the standard
and patents or inventions that have independent
technica value.

If what the invention doesis reduce

the cost of complying with the sandard, thereis
probably afairly good objective measure of how
much cost reduction is provided.

And there may be fairly good objective
measures of aternatives to the codts of
meseting -- complying with the standard in
dternative waysif those aternatives do exist
or might have exited. If an dternative
standard might have been created, one could use
it asan dternative.

And therefore you could compare the
cost reduction in the various Situations to
decide on some objective measure of what the
patentee might be entitled to. And thiswould
give some content to reasonableness.

It might in fact overstate whet the
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patenteeis entitled to because in atypica
bargaining stuation they probably wouldn't get
al thet vdue. In the Stuation where an
invention provides a technica benefit over and
above the standard, there may aso be some
objective measures.

As Dan Swanson said afew minutes ago,
you could look a prestandardization licensing
terms. And one court &t least, the Townsend

Court in Townsend versus Rockwell has sort of
seemsto look at that.
It points to licensing terms that hed
been offered by the patentee asif that wasa
measure of -- before the standardization asiif
that was a measure that we might want to look to.
The problem wasin that case that those -- and
Dan may actualy mention thisin his paper too.
Those terms were offered to the
sandard setting organization. So they
contemplated the standardization. What you would
reglly need to look at are terms that actual

licensing transactions occurred at before the
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Standardization.
Now, often that information isn't
going to be avallable, but sometimesiit will.
There may dso be dternative inventions that one
could use to make some measurements of the
reldive vaue.
| talked briefly in the paper about
the GIF controversy where the GIF graphics format
turned out to be covered by a patent on an
agorithm for data compression. And there were
efforts to create -- subsequently to create
aternative methods that were only partly
successful.
But even if thereisonly apartid
success you could maybe use that to get some sort
of evidence of the actua technicad value
provided by the standard. Then | also talk
about the Stuation where one might argue that a
patented invention basicaly enables the creation
of the standard.
There are some inventions thet are

just directed towards interoperability. And it
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might then be that the interoperability that the
standard providesis only made possible because
of thisinvention.

And in that case | think you can
make a reasonable argument that the patentee
is entitled to whatever they can get. They are
basicdly entitled to the vaue of, you know,
the entire market power created by the standard
because they arguably created it.

| talk about two examples of this.
| say, you know, in this case you might want to
look at the clams of the patent and see exactly
whét the nature of the inventionis. And | talk
about the clams of the Dell patent that was a
issueinthe FTC's case.

And you could make an argument |
think maybe that those -- that that invention
was directed at something that helped make
interoperability more possible, in which case you
could imagine that Dell might be more entitled to
the returns from the standardization than another

example | give which is the Rambus patent which
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doesn't seem to relate to the interoperability
thet was at issue in the standard in the
Rambus case.

Then | talk about -- | talk dsoin
the paper about de facto standards. And my take
on de facto standards -- and here | do disagree
with some of the people on the panel -- isthat
they should be treated just like de jure
standards.

There's no particular reason why --
even in ade facto context the market is going to
function to adopt what it thinksis the approach
that provides the best balance of, you know,
technical aspects and cost.

But once it does adopt it alot of the
vaue of the intellectud property that becomes
the de facto standard is still created by parties
that are not the patentee, created by the parties
that adopt the standard.

And they can increase the demand
tremendoudy. And that's not something that |

believe the patentee or, say, even the copyright
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owner should be entitled to.

Findly | want to say alittle
something about lock-in standards. Some of you
may be familiar with the IMS Hedth case that the
European commission is currently pursuing. It
involves a copyrighted standard maybe.

It's unclear exactly whether the vaue
of this comes from interoperability which might
make it a standard like those we have talked
about today, or whether it just comes from the
fact that a bunch of large users adopted it and
invested in adapting thelr internal systemsto
usng it.

| think in those cases again the
investment there and the valueis created by --
not by the copyright owner in that case but by
those who have invested in training, materids,
and that sort of thing. And so the patentee or
in that case the copyright owner shouldn't be
entitled to that.

Now, | do agree with Dan Swanson that

ex ante some of these things could be -- there
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can be ex ante congtraints on the creation of
sort of lock-in or other forms of ex post power.
And this comes to my second practica point.
| think it only is possible for the
ex ante bargaining, say, to reduce these problems
if people know what the ex post rules are going
to be. Currently because RAND is undefined and
reasonable is undefined no one knows what the
rules are going to be ex pog, say, if Allen Lo's
company just wanted to decide to infringe.
It's completely unclear what a
court might award as damages. It'svery hard to
bargain ex anteif nobody has any idea what the
background legd rulesare. So | think it's
important that we get some idea conceptudly of
what the damages ought to be.
| think that will help enable ex ante
incentives and make bargaining much more likely
and solve some of these problems.
| dso think that having the patentee
or the IP owner's like prospect of returns

confined to its technica contribution would have
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another desirable effect, and that is to reduce
the kind of rent seeking behavior and
non-disclosure that currently happens.

Thereason that thereis
non-disclosure is because you think you can sneak
up on somebody and ambush them. If therulesare
that even ex post in an ambush Stuation you
can't get more than your technica contribution,
theré's just no point in non-disclosure. And so
that might promote the standard setting process
aswall.

CAROLYN GALBREATH: Thank you very
much. In the couple of minutes that we have left
| think welll turn to Professor Gifford for just
some wrap-ups.

DANIEL GIFFORD: Okay, arapid
wrap-up. Wéll, let me just touch base with a
number of issuesthat came up today. At one
point we were asking the question about whether
unfair and discriminatory rates raises an
antitrust concern or whether it raised only

opportunism.
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And in the process of discussing
that we touched base perhaps largely from
Rich Holleman about al the different kinds of
licenses there might be and different kinds of
terms, for example, a percentage of your
receipts, or maybe even a percentage of profits.

Nobody even mentioned that. That'sa
really complex one, lump sum licenses, repested
lump sum licenses. But, you know, maybe we
ultimately got a a point where that earlier
digtinction kind of evaporated for purposes of
our discussion when we took up the question of
bargaining.

Y ou know, isit possible that we can
bargain ex antein away that solves most of
those problems in the sense that when we're
dedling before the fact and if there are
competing technol ogies then the standards
organization & least in theory -- you know,
when we gtarted working this out it got much
more complex.

The standard organization could
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be -- perhaps it was suggested an agent for the
potential licensees. And doesthat raise an
antitrugt problem? Wdll, you know, maybe it
does. Therearealot of lawyersthat look at
per se rules governing prices, agreements on
prices and discussions of prices.

But, you know, | do hasten to point
out that the Sherman Act condemns as interpreted
in 1911 unreasonable redraints. So if in point
of fact people with knowledge are bargaining in
an am's length way, it's not clear that were
engaging in any kind of thing that could be
called an unreasonable restraint.

Going back to the standards, one of
the problems in standards generaly, not pretty
much in the kind of standards that we're talking
about, to the interoperability standards, but in
the older, old fashioned kind of Rust Belt
sandards, they were largely permissive.

And you'll recal wetadked a various
times today about | think it was Allied Tube

where there was a question about the kind of
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conduits. And the people that were presenting --
urging the technology for polyvinyl chloride
conduits, they were blocked by the standards
organization.

And that was ared problem with the
dandards organization. | wonder if thereisan
anadogy to the way, you know, some people may
perhaps even misconceive what the Sherman
Act says.

And maybe they will say, well, we want
to do something that will get the information all
on the table and bargain about it in an arm's
length way and this might be the efficient
result; does the Sherman Act prevent us from
doing that?

And these are dl complex, but | hope
our discussion this afternoon -- indeed | expect
that our discussion this afternoon and al those
other discussons will cause the enforcement
agenciesto say, wdl, look; isthere anything
that we can do to facilitate an understanding of

the antitrust laws that is such that it does not
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deter efficient conduct? So that's my summary.
CAROLYN GALBREATH: Thank you very
much. With that I'd like to note that there are
many people in the audience who might have things
tosay. And we are dtill certainly accepting
written comments from members of the audience and
members of the public.
The debate on these issueswill go on
for sometimeI'm sure. Wewill continue to be
enlightened by it. I've found this afternoon's
pand very enlightening and 1'd like to thank
every one of the pane membersfor ther stellar
contributions. And we should give them alarge
round of gpplause. Thank you.
(Applause.)

(Evening recess.)



